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HIS MONTH, Judge Harold Leon (“Tom”) Sebring celebrates twenty years 
of service on the bench, including eleven years as a Justice of the Supreme 
Court of Florida. He was Chief Justice, 1951-1953. Trained in architecture 
and business administration, Mr. Justice Sebring came here from Kansas to 
coach football at the University of Florida and later studied law there. His 
service on Florida’s highest court was temporarily interrupted in 1946 and 1947 
by a presidential appointment as a judge of the War Crimes Court in Nurnberg. 
In a recent speech to the Dade County Bar Association, Mr. Justice Sebring 
stressed the public duty of the lawyer to serve and improve his profession. “This 


obligation,” he said, “is the basic thing which distinguishes a profession from 
a mere trade or business.” 
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New Annual Feature — 


Report to the Bar 


University of Florida 


AM PLEASED to submit a report of 
the activities of the College of Law, 

ne: University of Florida, 
during the past year. 


Student Personnel 

Enrollment and Ad- 
missions: Enrollment 
in the College remain- 
ed almost constant as 
s compared to the pre- 
vious year. The total 
enrollment by semes- 
ters was: Fall 1952— 


FENN 

229; Spring 1953—192; Fall 1953— 
218; and Spring 1954—203. 

The number, academic training, resi- 

dence and out-of-state college repre- 


sentation of new students entering 
each semester were as follows: 


ORE 

$3 336 

Zn OOM 

Fall 1953 91 83 1 17 
Spring 1954 25 20 0 4 


The number of new students enter- 
ing College during the past year was 
almost double the number entering 
during the previous year. The number 
of students entering the College as well 
as the total number of students will 
probably increase for some time to 
come. 


Exclusions: In February, 1950, the 
College instituted probationary and ex- 
clusion rules designed to exclude stu- 
dents who failed during two successive 
terms to demonstrate aptitude essential 
for the study and subsequent practice 
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of law. Under these rules every student 
who fails to receive a 1.8 honor point 
average (C equals two honor points) on 
all work attempted during any semes- 
ter is placed on probation. A student 
on probation who fails to receive a 2.0 
honor point average in all work at- 
tempted in the following semester is 
excluded. Shortly after this probation- 
ary system was begun, a complemen- 
tary program of student counselling 
was organized. The purpose of the 
counselling is to insure that every stu- 
dent is given all possible aid during 
his probationary period. This aid is 
directed towards helping the student 
to overcome bad study habits and to 
solve personal problems or similar mat- 
ters which would prevent his current 
semester’s work from being a fair test 
of his aptitude for law. During the 
past year approximately 25% of the 
entering students were excluded at the 
end of the first year with deficient 
grades. Approximately 7% of the stu- 
dents completing their first year’s 
work were excluded subsequently for 
academic deficiency, and most of these 
students were excluded at the end of 
their third semester. Only one student 
failed to graduate in the final semes- 
ter in which he was a candidate for a 
degree. 

These figures illustrate the value of 
the probation and exclusion rules and 
their effectiveness in saving faculty 
time and the time of students unsuited 
to the practice of law. The exclusion 
rules have also aided in maintaining 
high standards of scholarship and seri- 
ousness of purpose on the part of the 
students. 
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Placement of Graduates: The im- 
proved caliber of our graduates is at- 
tested by their high rate of placement. 
Our Placement Committee reports that 
requests for our graduates now exceed 
the number of graduates by approxi- 
mately 50%. 


Curriculum 

A revised and enriched curriculum 
became effective in the fall of 1953. 
As part of the 85 semester hours re- 
quired for graduation, every student 
must under usual circumstances ad- 
vance through a required “core”? course 
of study consisting of 71 semester 
hours. This “core” curriculum, aug- 
mented by 75 semester hours of spe- 
cialized and advanced courses, offers a 
well rounded basic legal education for 
all students, and permits a degree of 
specialization for students desiring it. 
The “core” courses and a few of the 
more popular electives are offered in 
each semester in order to assure a 
proper progression for the students 
through the “core” curriculum and to 
keep the class enrollments smaller. The 
effectiveness of the new curriculum 
depends largely on its stress on indi- 
vidual written work by the students, 
with periodic conferences with in- 
structors. 

The Law Review, edited and largely 
written by students, continues as a val- 
uable adjunct to this program. 


Faculty 

Scholarly Activities, Appointments 
and Resignations: The heavy drain 
on faculty manpower demanded by the 
new curriculum has not prevented fac- 
ulty activity in other fields. During the 
past year the faculty has continued 
with the preparation and revision of 
teaching materials. Members of the 
faculty have published many articles 
and have spoken on numerous occa- 
sions to professional groups. In addi- 
tion, several of the faculty have made 
substantial contributions to their doc- 
toral theses. 

Professor Scoles, who was granted 
a year’s leave of absence in 1952 to 
accept an appointment as a University 
Fellow at Columbia University School 
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of Law, rejoined the faculty as did 
Professor Yonge, who was granted a 
year’s leave of absence during the same 
period to accept an appointment as a 
Sterling Fellow at the Yale University 
Law School. 

In the fall of 1953, John Netherton 
Dighton and Mandell Glicksberg, a re- 
cent High Honors graduate of this Col- 
lege, were appointed Assistant Profes- 
sors of Law, replacing Assistant Pro- 
fessors J. Allen Smith and W. Reece 
Smith, who resigned from the faculty 
to enter private practice. 

National Activities: In 1953 Pro- 
fessor Day was appointed as a member 
of the National Conference of Commis- 
sioners on Uniform State Laws. 

Professor Scoles has served as a 
member of the Committee on Educa- 
tional Films of the Association of 
American Law Schools and the writer 
has served as a member of the Asso- 
ciation’s Contracts Editorial Group of 
the Committee on Scholarly Publica- 
tions, and as a member of the Bar 
Admissions Committee. He is now serv- 
ing as chairman of the latter Commit- 
tee and was also a member of the 1953 
Nominating Committee of the Associa- 
tion. Professor Maloney arranged the 
program and presided at the Equity 
Round Table of the 1953 meeting of 
the Association of American Law 
Schools. 


The writer spoke on Law School Sal- 
aries at the 1953 Southeastern Law 
Teachers Conference, and has been 
asked to present demonstration of our 
Legal Ethics Seminar at the 1954 meet- 
ing of the Conference. 


Law Library 

Approximately 4,000 volumes were 
added to our library, bringing the col- 
lection to 45,062 volumes. A microcard 
service for United States Supreme 
Court briefs and records and twelve 
hundred briefs of cases decided by the 
Florida Supreme Court and the Fifth 
Circuit Court of Appeals have been 
added. 

Mr. Talbert B. Fowler, Jr., resigned 
as Assistant Law Librarian on June 30, 
1954, to accept a position as Law Li- 
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brarian and Assistant Professor at the 
University of Alabama College of Law. 


Extra University Activities 

Members of the faculty have spoken 
on professional topics at many bar as- 
sociation meetings and legal institutes 
and have served in 23 advisory posi- 
tions on sixteen bar committees. 

Florida Bar Institute: On February 
26 and 27, an Institute on Legal Ethics 
sponsored by the College and the state 
and local bar associations, attracted at- 
torneys from all over the state. The 
speakers were: Henry S. Drinker, of 
the Philadelphia Bar, George E. Sokol- 
sky, columnist and radio commentator, 
Shelden D. Elliott, President of the 
Association of American Law Schools, 
Charles E. Clark, Judge of the United 
States Court of Appeals, Second Cir- 
cuit, and Owen J. Roberts, former As- 
sociate Justice of the United States 
Supreme Court. This Institute received 
national publicity in legal periodicals 
and in the press as the first of its kind 
ever held in this country. 


Legal Ethics Program: In coopera- 
tion with The Florida Bar, a revised 
course in Professional ethics was insti- 
tuted in the College in the spring of 
1953. A series of seven seminars are 
held each semester in the evening in 
the home of the faculty member in 
charge, with two visiting attorneys at 
each of the sessions. Visiting attorneys, 
supplied by The Florida Bar, have 
come from Jacksonville, Ocala and Lake 
City, as well as Gainesville. This pro- 
gram has also attracted national recog- 
nition and has given rise to requests 
from other law schools for an outline 
of the method of approach. 


The College is deeply indebted to 
The Florida Bar, and particularly to 
its Presidents during the period covered 
by this report, Horner C. Fisher, and 
Darrey A. Davis, for the cordial ac- 
ceptance and active support of our pro- 
gram and the opportunities afforded 
us to participate in the activities of 
the Bar. 


DEAN HENRY A. FENN 
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Florida Agricultural and Mechanical University 


T IS MY PLEASURE to submit to The 

Florida Bar the report of the Col- 
lege of Law of Florida Agricultural and 
Mechanical University for the 1953-54 
academic year. 

On July 31, 1953, the Florida Su- 
om Court accredited our College un- 

- der Rule 1B, Rules of 
the Supreme Court. 
By virtue of such ac- 
creditation, our stu- 
dents, upon gradua- 
tion, are eligible for 
- admission to practice 
in Florida. Applica- 
tion is also being 
made for provisional 
accreditation by the 
American Bar Asso- 
ciation. It is felt that accreditation by 
the latter agency will be gained before 
the close of the next school year, there- 
by enabling our graduates to submit to 
the bar examination of any state in the 
Union. 

The primary purpose of the College 
of Law is to provide a sound legal train- 
ing for prospective practitioners in the 
many legal fields. The emphasis is 
placed upon training for The Florida 
Bar. Further, it is an essential part of 
the training of the College to empha- 
size the need for integrity and loyalty 
in all relations. It is our belief that 
loyalty to our government and to the 
Constitution of the United States is 
the foundation of law in this country. 

Our faculty is presently composed of 
four full-time instructors, law librarian 
and dean. These persons have come to 
us with outstanding records from the 
better law schools in the United States. 
All full-time instructors have had con- 
siderable experience in private prac- 
tice, and three of said persons have 
earned the degree of Master of Laws. 

It is firmly established that the fac- 
ulty personnel of any school is the most 
important item in the evaluation of the 
quality of the school. Accordingly, each 
faculty member is carefully selected on 
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the basis of proper training, and is 
thereafter continually encouraged to 
engage in research in a field in which 
he is interested in order that he might 
become an even more effective teacher. 
Moreover, attendance at professional 
meetings is encouraged and required. 
It should be noted that all faculty 
members are unequivocally required to 
maintain the highest standards of 
ethics and morality. 

The case method of instruction, now 
employed in all leading American law 
schools, has been followed since the 
founding of this college. The student is 
trained in the science of the law, in the 
art of legal analysis, and in the solu- 
tion of legal problems by the same 
practical process of reasoning and re- 
search which he must utilize in his 
subsequent legal career. 

The curriculum is principally com- 
posed of the standard courses offered 
by the leading law schools of this state 
and approved by the American Bar As- 
sociation and Association of American 
Law Schools. It should be called to your 
attention that, except for understand- 
able local considerations, the faculty 
has generally adopted the curriculum of 
the University of Florida. Curriculum 
requisites are the constant concern of 
the entire faculty and _ exhaustive 
studies are conducted by our Curricu- 
lum Committee to keep us abreast of 
the experiences of other law schools 
and the meritorious recommendations 
of The Florida Bar and bona-fide ac- 
crediting agencies. 

The law library contains more than 
twenty thousand volumes, with sub- 
stantial additions established for next 
year. In accordance with the develop- 
ment and increasing importance of 
public law in the United States, the 
library has collected a large section 
of public law materials, particularly 
the reports and decisions of adminis- 
trative bodies. Moreover, the law li- 
brary has, in addition to the materials 
normally held, most current law jour- 
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nals and reviews, and a more than 
adequate section of treatises and text- 
books. The library is open for the use 
of students and members of the Bar 
from 8:00 a.m. to 11:00 p.m., Mondays 
through Fridays; from 8:00 a.m. to 
5:00 p.m. on Saturdays, and from 1:00 
p.m. to 6:00 p.m. on Sundays. 

There are two courts for law students 
modeled upon the Florida Supreme 
Court and Circuit Court. In these 
courts either a judge of a Florida Court 
or a member of the Bar with trial ex- 
perience presides. (I cannot resist the 
temptation to inform you that because 
of our location in the capital city, most 
of our trials have been presided over 
by justices of the Florida Supreme 
Court, all of whom have given gener- 
ously of their time.) Each court has its 
clerk who is required to conduct his 
office in strict conformity with the 
conduct of the clerks of court in this 
state. Evidence is presented, exceptions 
taken, and appeals claimed. Cases, both 
at law and in equity, must be tried in 
the circuit court and taken on excep- 
tions, appeal, or report to the Supreme 
Court. The court work is required of 
all regular students and must be com- 
pleted satisfactorily as a condition of 
graduation. 

The Student Briefing Service has 
been organized under the faculty com- 
mittee on research to assist lawyers in 
our state with the handling of novel 
questions of law. Thus far, this service 
has provided more than fifty memo- 
randa for practicing attorneys. This 
service enables the student to better 
prepare himself for actual “brief” prep- 
aration in the field and furnishes a val- 
uable service to the busy practitioners 
of our state. 

The law school enrollment has shown 
a decided increase over the past year. 
Presently, there are fifteen students 
of varying classifications registered. 
From the number of applications re- 
ceived this year, there is reason to be- 
lieve that we will have a minimum of 
twenty-five students in the Fall. 

The law building, a $400,000 addi- 
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tion to the Coleman Library, was com- 
pleted this year. This building contains 
lecture rooms, seminar rooms, library 
stacks and reading room, office of the 
dean, office of the secretary, profes- 
sors’ studies, lounge and court room. 
Our court room might be of special 
interest to some members of the Bar. 
This room, seating one hundred and 
forty persons, is air-conditioned and 
appropriately furnished and appointed. 

The students, faculty, administration 
and friends of the Bar have been striv- 
ing, we believe, diligently to give to 
the State of Florida a law college of 
the first magnitude. In addition to the 
specific references made above, the fol- 
lowing program has developed: Student 
Bar Association organized; Student 
Barristers’ Union organized; Pre-Legal 
Society organized for undergraduates 
in the University; discussion group 
organized to promote scholarship and 
furnish intellectual stimulus; Law and 
Layman Institute held in March for the 
purpose of acquainting the community 
with the role of law in everyday life; 
articles prepared for research bulletins 
and general publications by students 
and faculty; tax clinic conducted for 
the purpose of assisting colleagues and 
community with tax problems; high 
school leadership program initiated to 
assist our youth in becoming better 
citizens; and finally, our first grad- 
uating class received degrees in June. 

Please allow me to thank The Flor- 
ida Bar on behalf of the Florida Agri- 
cultural and Mechanical University for 
the truly responsive assistance given 
and the healthy interest expressed in 
the various programs of our law col- 
lege. Without the able and competent 
aid we have received from The Florida 
Bar in abundance, many of our activi- 
ties would not have been possible. We 
sincerely appreciate your complete and 
wholehearted cooperation. We will ever 
strive to merit the confidence you have 
placed in our undertakings. 

DEAN THOMAS M. JENKINS. 
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University of Miami 


HE UNIVERSITY OF MIAMI School of 
Law is the second youngest law 
school in the State of Florida, having 
been organized in the 
4 fall of 1926. Approxi- 
- mately 5,200 students 
_ have matriculated in 
the law school of 
which nearly 2,000 
students have grad- 
‘ uated and are now 
practicing lawin 
Florida and nearly all 
of the States of the 
Union. The student 
body is approximately two-thirds as 
large as it was two years ago. The 
trend seems to be that the student 
population in all law schools is dropping. 
The law school conducts five pro- 
grams: The regular Under-Graduate 
program, Graduate program, Tax pro- 
gram, Insurance program and the Inter- 
American law program. 


RASCO 


Under-Graduate Program 

The regular undergraduate pro- 
gram has a day division and an eve- 
ning division. The day program is 
three academic years, and the evening 
division is four academic years in 
length. The instructors in both divi- 
sions are interchangeable, both as to 
full time instructors and part time 
instructors. 


The Graduate Program 

In conjunction with the graduate 
school, the graduate program of law 
was initiated in the fall of 1952, award- 
ing candidates with a degree of LLM. 
Candidates can have the choice of grad- 
uate work in the field of taxes or in 
graduate courses covering a variety of 
law subjects. 


The Tax Program 

Our tax system has evolved into such 
a complexity that attorneys without 
special training in this field can hardly 
expect to cope with this giant mecha- 
nism. In view of such a widening gap 
created by the ever-perplexing govern- 
mental tax system, and the importance 
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tax occupies in our economic set-up, 
the School of Law launched an am- 
bitious program to counteract this cry- 
ing need for specialists, by providing 
the law students with a complete bal- 
anced and well integrated tax training 
program. The three phases of the tax 
curriculum are the theory seminars, 
practical laboratories, and a simulated 
tax department. In all these courses, 
students are required to identify new 
tax consequences, prepare research ma- 
terials for publication and participate 
as panel members with professional 
discussion groups. 


The Insurance Program 

The Insurance Program was inaugu- 
rated in the fall of 1953, which is de- 
signed to establish a reservoir of legal- 
ly trained men and women for the 
unique background of insurance knowl- 
edge, coupled with a knowledge of 
courses which would be of great bene- 
fit to the person interested in insurance 
such as medical jurisprudence, legis- 
lation, re-insurance etc. The second an- 
nual insurance conference was held at 
Coral Gables in the Courtroom of the 
Law School Building April 22 and 23, 
1954, 

Graduates who have participated in 
the program have little trouble in ob- 
taining jobs with the various insur- 
ance companies in the United States. 


The Inter-American Program 

The University of Miami, centrally 
located in both Americas, has long been 
a leader in the field of exchange of 
cultural activities of the two sister 
continents. The School of Law has its 
proud share in this ambitious under- 
taking. In reality, the Inter-American 
Program covers much research and ma- 


terial in international and comparative 
law. 


We have an interchange program 
with the Escuela Libre de Derecho of 
Mexico City which began in 1950 
wherein the Professors are exchanged 
between the University of Miami and 
the University of Mexico. The Univer- 
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sity of Miami is also very much in- 
terested with the Inter-American Bar 
Association, and is one of four law 
schools in the United States having in- 
augurated and maintained an Inter- 
American Program. 


In addition to the insurance confer- 
ence the law school conducts a medical 
jurisprudence program and_ partici- 
pated in the 9th Annual Tax Confer- 
ence. This year we expect to have one 
full week of conferences, and hope that 
we can do so with the help of The 
Florida Bar, American Law Institute 
and the American Bar Association. We 
expect to cover such subjects as insur- 
ance, taxes, medical jurisprudence, food, 
drug and cosmetics, criminal law and 
procedure, rules, judicial reform and 
future interests. 


Of course, the University has many 
other activities such as Moot Court, the 
publication of the Miami Law Quarter- 
ly, The Barrister (a newspaper), as 
well as having numerous activities such 
as homecoming, law school dances and 
picnics. It has many sororities, fra- 
ternities and other organizations. In 
truth, the University of Miami offers 
by far more facilities and activities 
than a large number of law schools in 
the United States. 

DEAN R. A. RASCO 


Missing Heirs, Legatees 
or Owners 


Attorneys seldom have time or facilities 
to search for missing or unknown heirs, 
legatees, owners of property, and missing 
links in chains of title. 


Our international organization, estab- 
lished more than y-seven years, spe- 
cializes in such investigations, as well as 
searches for missing owners of dormant 
bank accounts, terminated trusts, real 
estate, and leaseholds. 


Our business is conducted upon a con- 
tingent basis; and we cooperate with at- 
torneys under ethical standards, without 
expense to the forwarder. Inquiries are 
solicited. 


WwW. C. COX & COMPANY 


208 South LaSalle St. Chicage 4, Il. 


280 


Stetson University 


Government of the School 


T HE PROJECTED program of the Stet- 
son University College of Law is 
well known since it has been widely pub- 
licized in both the 
press and the univer- 
sity announcements. 
The purpose is to de- | 
velop a program of | 
training modeled as 
nearly as may be on | 
the pattern of the 
famous English Inns | 
of Court. This plan, 
of course, poses num- 
erous problems. The 
hope is to achieve a 
close association between faculty and 
students. The methods by which this 
relationship is achieved will be worked 
out from time to time as the various 
situations arise. Student conduct in 
the Stetson Inn, including the liv- 
ing arrangements, the demeanor in the 
class rooms and the library will be 
under the jurisdiction of the organized 
student body. The governing agency 
will be an honor court which will de- 
termine all matters involving student 
conduct. A faculty committee will act 
as a consulting body for the honor 
council. Determination of matters 
coming before this council on student 
conduct will be subject to appeal to the 
faculty committee. There will be a 
constitution and bylaws covering the 
entire field of student conduct. This 
plan is being developed this summer by 
a group of students and will be sub- 
mitted to the students with faculty 
approval at the opening of the fall se- 
mester. We hope to promote student 
government as far as circumstances 
may warrant. 


HILKEY 


Course of Study 
The entire course of study has been 
revised. The object is to give the stu- 
dents a complete and thorough coverage 
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of the fundamental principles of both 
the common and statutory law. An 
attempt has been made to avoid serious 
omissions in both the fields covered 
and in the faculty instruction in the 
subjects offered. The minimum hour 
requirement for graduation permits 
slight privilege to choose electives, but 
a student may add elective subjects to 
his normal class load. It is further 
recommended that graduates remain in 
school an additional summer or semes- 
ter in order to enrich their law training 
in specialized fields. Great pains have 
been taken to secure a faculty that will 
fill the requirements of the new pro- 
gram. The full time faculty have had 
wide training and experience. Three 
members hold the S. J. D. degree, the 
highest degree conferred in law. Two 
additional members have acquired the 
LL. M. degree. Most of them have had 
experience either in the practice of law 
or government work and some have had 
experience in both. Faculty members 
devoting their time to scholarly activi- 
ties during the summer are Dean 
Charles J. Hilkey, recently awarded the 
LL. D. degree from the College of Em- 
poria, who is engaged in writing the 
section on equity for the Mercer Law 
Review, and Professor Louis C. James 
who is working on his doctor’s thesis. 
In addition to the full time faculty 
several distinguished practicing law- 
yers and judges are added to the staff 
as part time teachers. The purpose of 
including both elements on the faculty 
is to maintain a well balanced course 
of training between the theoretical and 
the practical, which is considered the 
ideal in training students for the pro- 
fession. 


Community and Bar Association Projects 

The program includes projects which 
will aid both the community and the 
Bar. Distinguished scholars will give 
series of lectures on subjects of 
interest to the members of the 
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profession. Institutes will be held 
covering practical problems on such 
subjects as taxation and estate plan- 
ning. The school will aid the bar in 
annotation work on the various uniform 
codes and the restatements of the law. 
A law review will be established which 
will be devoted to an area of the law 
requiring special attention and explora- 
tion. There is a serious demand for an 
evening division for the purpose of 
widening the service of the school to 
the community. The object would be to 
afford an opportunity to those who 
must defray their expenses while in 
school to do so by securing day time 
positions and also to supply a need for 
post-admission training for lawyers. 
Many attorneys find it desirable to se- 
cure systematic instructions in certain 
subjects in which they are especially 
interested or in which they desire to 
specialize. Systematic evening instruc- 
tion fills this need and has proven very 
popular among members of the bar. The 
school recognizes the aid and interest 
shown by the Bar and in some small 
way has attempted to evidence its ap- 
preciation as shown by the degree of 
LL. D. awarded at the June Commence- 
ment to a distinguished member of the 


profession, the Honorable Arthur W. 
Mitchell. 


Formal Opening 


The formal opening of the College 
of Law in St. Petersburg will be held 
on the afternoon of September 19 and 
will be attended by several members of 
the Supreme Court of Florida, the 
circuit court judges, the alumni and in- 
vited guests. Following the addresses 
there will be a buffet dinner and op- 
portunity to visit old acquaintances and 
meet the prominent guests. The classes 
will convene the following day, Monday, 
to begin the program for the new de- 
velopment projected for the school in 
St. Petersburg. 


DEAN CHARLES J. HILKEY. 
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Florida’s Final Appellate Jurisdiction 


As it has been... 


As it is... 
As it could be... 


By Paul D. Barns 


T IS GENERALLY recognized and ad- 
mitted that the functioning of final 

appellate jurisdiction in the State of 
Florida is unsatisfactory to both the 
Court and the public. Except for oc- 
casional brief periods 
this has been the sit- 
uation for almost 
thirty years. The 
present crest of dis- 
satisfaction is evi- 
denced by a resolu- 
tion passed by the 
Judicial Council of 
Florida and adopted 
in January, 1954. The 
Judicial Council, a 
group composed of justices, judges, 
lawyers and laymen, solicited advice 
and suggestions from the public, inter 
alia, relative to “Appellate courts and 
procedures to relieve the present con- 
gestion.” 

It is submitted that procedures to 
relieve, at least partially, the “present” 
congestion have been available since 
1940. It was in 1940 that an amend- 
ment to the Constitution was adopted, 
the full utilization of which would, in 
some measure at least, help to relieve 
the “present” congestion—which was 
also “present” at the time of its adop- 
tion. As yet the potentials of the 
amendment have not been fully utilized, 
and consequently the State and its peo- 
ple have not fully benefited from its 
adoption. 

Another final appellate court has 
been suggested as a possible answer to 
the problem. Before discarding the 
present system, would it not be well 
to utilize that system to its full po- 


BARNS 


Member of the Miami Bar. 


282 


tential, compare it with the past and 
present partial utilization, compare it 
with the Federal system and other sys- 
tems, and ascertain to what extent it 
would be adequate if fully developed? 


If another final appellate court were 
proposed by the 1955 Legislature in the 
form of a Constitutional amendment, 
it could not be adopted by the people 
before 1956. The possibility of affirma- 
tive action from the Legislature on 
such a constitutional change is prob- 
lematical; ratification by the people 
if such were submitted to them is even 
more problematical. With each succeed- 
ing problem it becomes more important 
that we diagnose our present judicial 
illness with a view to the best avail- 
able cure under existing Legislative 
acts and Constitutional provisions. 

A radical change in policy, altogether 
possible under existing law, utilizing 
the ultimate potentialities of the pres- 
ent system, would not only demonstrate 
the adequacy or inadequacy of the sys- 
tem, but would also serve as an in- 
valuable guide in the drafting of any 
proposed legislation. 

In arriving at a conclusion as to a 
proper organization of the Supreme 
Court it is important that we know the 
number of cases in which opinions were 
written and the number in which no 
opinion was written as compared with 
the total number of cases decided; the 
number of cases disposed of in banc 
and the number by division; how many 
opinions by divisions; how many opin- 
ions en banc; how many originated in 
a division and were thrown to the 
whole court because of one dissent; 
and the number of cases decided in 
banc and why a banc case. We also 
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need to know how many of the cases 
reviewed would come within discre- 
tionary jurisdiction if our system 
should be made to conform to the Fed- 
eral system as to discretionary juris- 
diction. 

Of the foregoing data we have avail- 
able the information that the total 
case burden of the Supreme Court 
finally decided in 1953 was 1172 cases 
of which 522 were appeals in equity 
and of these 142 were certiorari ap- 
peals, of 27%. We need more informa- 
tion for informed action, whether to- 
ward revamping under existing legis- 
lation, or for any proposed legislation. 


The English System 


The courts of last resort in England 
are the Court of Appeals, the Judiciary 
Committee of the Privy Council, and 
the House of Lords. In Scott and Simp- 
son’s text, Cases and Other Material on 
Civil Procedure, (1950), p. 13, it is 
stated: “The Court of Appeals in prac- 
tice consists of the Master of the Rolls 
and eight Lords Justices of Appeal. It 
ordinarily sits in two divisions of 
three judges each, and has general ap- 
pellate jurisdiction. In the House of 
Lords appeals are now heard by at least 
three and quite usually five, of the 
members who are eligible for such 
duty. Those who are eligible comprise 
the Lord Chancellor, the Lords of Ap- 
peal in Ordinary, and peers who have 
held high judicial office...” (Em- 
phasis added). Thus we note that in 
this long-established system of juris- 
prudence, three judicators are deemed 
sufficient in most instances. 


The Federal System 


The appellate jurisdiction of the Fed- 
eral System is confined to the Supreme 
Court of the United States and to the 
eleven Courts of Appeals. 


The United States Supreme Court: 
The appellate jurisdiction of the Su- 
preme Court is of two classes: obliga- 
tory and discretionary. The obligatory 
jurisdiction is of those cases wherein 
the right of appeal is granted by law 
and the Court has no discretion as to 
review. The classes of cases wherein 
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the right to an appeal is granted by 
law are very restricted, guaranteeing 
by their very restrictiveness that the 
number of cases appealed will not ex- 
ceed the capacity of the Court. The dis- 
cretionary jurisdiction of the Supreme 
Court is by certiorari, the petition for 
which is granted or denied in the exer- 
cise of the discretion of the Court. This 
right to exercise its discretion enables 
the Court to restrict its case load to 
coincide with the limits of its capacity. 
It was due in great part to the activi- 
ties of Chief Justice Howard Taft, who 
found the Court’s docket in a congested 
condition when appointed, that the 
scope of discretionary jurisdiction was 
extended to enable the Court to thus 
limit the case load to its capacity to 
function properly. 


In disposing of a petition for review 
by certiorari to the United States Su- 
preme Court in Maryland vs. Balti- 
more Radio Show, 338 U.S. 912 (1950), 
it was stated by Mr. Justice Frank- 
furter, concerning the refusal of the 
Court to grant certiorari in the exer- 
cise of its discretionary jurisdiction: 


“...The sole significance of such 
denial of a petition for writ of cer- 
tiorari need not be elucidated to 
those versed in the Court’s proced- 
ures. It simply means that fewer 
than four members of the Court 
deemed it desirable to review a de- 
cision of the lower court as a matter 
‘of sound judicial discretion’. Rule 
38, paragraph 5. A variety of con- 
siderations underlie denials of the 
writ, and as to the same petition 
different reasons may lead different 
Justices to the same result. This is 
especially true of petitions for re- 
view on writ of certiorari to a State 
court. Narrowly technical reasons 
may lead to denials. Review may be 
sought too late; the judgment of the 
lower court may not be final; it may 
not be the judgment of a state court 
of last resort; the decision may be 
supportable as a matter of State law, 
not subject to review by this Court, 
even though the State court also 
passed on issues of federal law. A 
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decision may satisfy all these techni- 
cal requirements and yet may com- 
mend itself for review to fewer than 
four members of the Court. Perti- 
nent considerations of judicial policy 
here come into play. A case may 
raise an important question but the 
record may be cloudy. It may be de- 
sirable to have different aspects of 
an issue further illumined by the 
lower courts. Wise adjudication has 
its own time for ripening. 


“... Practical considerations pre- 
clude. In order that the Court may 
be enabled to discharge its indis- 
pensable duties, Congress has placed 
the control of the Court’s business, 
in effect, within the Court’s discre- 
tion... 

“Inasmuch, therefore, as all that 
a denial of a petition for writ of 
certiorari means is that fewer than 
four members of the Court thought 
it should be granted, this Court has 
rigorously insisted that such a de- 
nial carries with it no implication 
whatever regarding the Court’s views 
on the merits of a case which it has 
declined to review. The Court has 
said this again and again; again 
and again the admonition has to be 
repeated... 


..It is not to be supposed that 
by implication it means to adjudicate 
them by refusing to adjudicate...” 


In the United States Supreme Court, 
therefore, although six of the Justices 
constitute a quorum (28 U.S.C.A. § 1), 
and the concurrence of a majority of 
those sitting controls, in determining 
whether a review shall be granted on 
a petition for certiorari it requires the 
affirmative vote of four justices, with- 
out which the petition is denied. 


United States Courts of Appeals: 
Generally, the Courts of Appeals are 
the courts of last resort in the Federal 
system since the right to review in the 
Supreme Court is restricted as previ- 
ously outlined. Except in Admiralty, 
appeals to the Courts of Appeals are 
limited to final judgments, final de- 
crees, and orders granting or denying 
an injunction or appointing a receiver 
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by a U. S. District Court. The Courts 
of Appeals have no original jurisdic- 
tion, except in Tax Court cases, nor 
any discretionary appellate jurisdic- 
tion except as an incident to obligatory 
appellate jurisdiction. (28 U.S.C.A. § 
1641). The class of cases which the 
U. S. Courts of Appeals adjudicate (28 
U.S.C.A. §§ 129, 1292) with the ex- 
ception of Constitutional issues, is sub- 
stantially the same as that class over 
which the Supreme Court of Florida 
has jurisdiction on a state level. 


The exercise of appellate jurisdiction 
by the U. S. Courts of Appeals is gov- 
erned by 28 U.S.C.A. § 46, which pro- 
vides: 


“(a) Circuit Judges shall sit on the 
court and its divisions in such 
order and at such times as the 
court directs. 

In each circuit the court may 
authorize the hearing and de- 
termination of cases and con- 
troversies by separate divisions, 
each consisting of three judges. 
Such divisions shall sit at the 
times and places and hear the 
cases and controversies assign- 
ed as the court directs. (Em- 
phasis supplied.) 

“(c) Cases and controversies shall 
be heard and determined by a 
court or division of not more 
than three judges, unless a 
hearing or rehearing before the 
court en banc is ordered by a 
majority of the circuit judges 
of the circuit who are in active 
service. A court en banc shall 
consist of all active circuit 
judges of the circuit. (Empha- 
sis supplied.) 

A majority of the number of 
judges authorized to constitute 
a court or division thereof, as 
provided in paragraph (c), 
shall constitute a quorum.” 


Here again, in the Courts of Ap- 
peals, we find that appellate jurisdic- 
tion is usually exercised by a division 
of three and a decision concurred in by 
a majority of the three controls. At 
times two concurring judges, consti- 
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tuting a quorum of a division of three, 
exercise the power of the court with 
the same effect as three. 


Florida as It Has Been 


During the Territorial Government 
the power of the Supreme Court was 
vested in five judges of inferior courts. 
Pursuant to the Constitution of 1838 
a Supreme Court was organized which 
consisted of three justices, and later 
the Constitution of 1865 authorized the 
Legislature to provide for the addition 
of two judges of the Circuit Court to 
the Supreme Court. The Constitution 
of 1868 provided for a Chief Justice 
and two Associate Justices, and pro- 
vided that a majority would constitute 
a quorum for the transaction of busi- 
ness. 


The Constitution of 1885 provided 
for three justices for the Supreme 
Court and until 1902 a decision by a 
majority of the three was the decision 
of the Court. In 1902, however, the Con- 
stitution was amended to provide for 
three additional justices, bringing the 
total number to six. This amendment 
also provided that in 1905 and there- 
after the Legislature might determine 
the number of justices on the Supreme 
Court, but not less than three nor more 
than six. Under this authority the 
Legislature reduced the number to five 
in 1911, but brought the number back 
to six in 1923. 


The amendment to the Constitution 
in 1902 prescribed that a majority of 
the justices of the court (four) should 
constitute a quorum, and that when 
there were six justices the court might 
exercise its powers either as a body 
or in two divisions, under such regula- 
tions as might be prescribed by law 
or by the rules of the court itself. The 
amendment further provided that “... 
a concurrence of a majority of the 
members of the court sitting in any 
cause wherein the court shall sit as 
one body shall be necessary to a de- 
cision...” but required that when a 
member of a division of three dis- 
sented on any question, that question 
had to be submitted to the Court sit- 
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ting as a body. (Sec. 4, Art. V., Amend- 
ment of 1902.) 


Florida as It Is 


In 1940 the Constitution was amend- 
ed to provide for seven Justices on the 
Supreme Court, and to allow the court 
to function in a single body or in di- 
visions of three members each. The 
amendment provides that a majority 
of the members of the court (four) 
shall constitute a quorum as a single 
body, and further provides that a dis- 
sent on a division, or a dissent of the 
Chief Justice shall require a decision 
by the court as a single body or of two 
divisions and the Chief Justice. Cases 
involving the constitutionality of a Fed- 
eral or State Statute, rule or regula- 
tion, and capital cases, require the con- 
sideration of the court as a single body 
or of two divisions and the Chief Jus- 
tice. (Section 4, Art. V.) 


Relative to the use of Circuit Judges 
in the Supreme Court, the 1940 amend- 
ment provides: 


“...(b) The Circuit Judges shall at 
all times be subject to call to the 
Supreme Court by that Court or the 
Chief Justice thereof, and during 
the call shall be members thereof as 
associate justices to act in place of 
any absent, disqualified or disabled 
justice or for assignment to a divi- 
sion, but no division shall include 
more than one circuit judge...” 
(Art. 5, Sec. 4(b)) (Emphasis sup- 
plied.) 


The calling of Circuit Judges, it will 
be noted, is not limited to a time when 
a Justice is disqualified or disabled, 
but is specifically said to be at all times. 
After having been called, the Circuit 
Judges, who for the time have the 
status of an associate justice, are not 
limited in their service to substitution 
for a justice, but it is specifically 
stated that they may be substituted 
or assigned to a division. 

Neither absence, disqualification nor 
disability of a justice is a constitutional 
condition precedent to the call of a cir- 
cuit judge; they are only essential for 
the substitution of a circuit judge for 
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a justice. Under the Constitution as it 
stands with the Amendment of 1940, 
a circuit judge may be used in either 
of two ways: in substitution of an ab- 
sent, disqualified or disabled justice, 
or for assignment to a division, all 
justices being present, able and work- 
ing non constat. There are more than 
fifty Circuit Judges in the State of 
Florida, each one of whom may be 
called at any time, for assignment to 
a division. The Supreme Court has 
made use of Circuit Judges only in 
substitution of a justice. 

The provision of the Constitution re- 
lating to divisions provides that a “... 
division shall consist of three members 
of said Court exclusive of the Chief 
...and...the judgment of a division 
concurred in by the Chief Justice shall 
be the judgment of the court...” (Sec. 
4(b), Art. V.) 

Promptly upon the adoption of the 
1940 Constitutional amendment, the 
Supreme Court promulgated Supreme 
Court Rule 1, which restricted the 
court to two divisions, requiring that 
“..each division shall be composed 
of the Chief Justice and three other 
Justices,” (Rule 1(a) and providing 
that in the event of a dissent the case 
shall be adjudicated by the court en 
bane. Obviously, any benefits which 
might be derived from the now-con- 
stitutional division of three justices 
were frustrated by the adoption of 
Supreme Court Rule 1. 

Practice under Supreme Court Rule 1 
is even more time-consuming than 
necessary according to the court’s own 
ruling. The case of Singer v. Ben How 
Realty Co., 34 So. 2d 553, (Fla. 1948) 
was one involving the constitutionality 
of an ordinance and was first deter- 
mined by a division consisting of three 
associate justices and the Chief Justice, 
as provided by Rule 1. Under petition 
for rehearing the Court as a single 
body (six justices) held that since the 
Constitution provides that the Court 
may exercise its powers in divisions or 
“as a single body in which case a ma- 
jority of the members of the Court 
shall constitute a quorum,” and since 
four justices may function for the 
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Court as a “single body,” and since the 
case was passed upon by four members 
of the Court, that the Constitutional 
restriction against a division (i.e, a 
division as provided for by the Consti- 
tution, which is of three justices) pass- 
ing on the validity of an ordinance had 
not been violated. The “Court Rule Di- 
vision of Four,” therefore, had met the 
requirements of the quorum provision 
of four when the court functions as a 
single body. 

In practice, however, when a case is 
heard by a “Court Rule Division of 
Four,” and there is a dissent by any 
one of the four, the Court holds that 
their own Rule 1 requires that the case 
be disposed of by the Court sitting as 
a single body composed of some justices 
who heard oral argument and by three 
other justices who have not heard oral 
argument. 


“The Chief Justice,” according to the 
Constitution, “shall be the Chief Ad- 
ministrative Officer of the Court and 
responsible for the dispatch of busi- 
ness and procuring consistent decisions 
and shall not be required to examine 
the record of a cause...” wherein a 
division (of three) has unanimously 
agreed. (Sec. 4(c), Art. V.) It was not 
intended by the amendment to the Con- 
stitution in 1940 that the manager of 
the Court should continue to be re- 
quired to carry a burden of more than 
twice that of any other justice by sit- 
ting as a member of each division and 
being Chief Administrative Officer in 
addition. When the duties required of 
the “manager” are greater than those 
of any two of the justices on the court, 
and he is required to function in both 
capacities, the result is apparent. Rule 
1, once again, has effectively abrogated 
any benefits bestowed by the 1940 
Amendment. Unfortunately, the Court’s 
self-abnegation in the matter is re- 
flected in the functioning of the court. 


Florida as It Could Be 


An excessive case load per Justice 
will necessarily be reflected in the qual- 
ity of opinions rendered and the ap- 
propriateness of the decisions them- 
selves. Of foremost importance to the 


THE FLORIDA BAR JOURNAL 


litigant, therefore, is how to have his 
case receive more time and more con- 
sideration from each of the justices 
participating in the decision. The most 
practical way, it is submitted, is to 
have fewer justices considering more 
cases. More consideration from each 
justice participating in the decision of 
a case can be accomplished only by 
having fewer justices on the case; con- 
versely, the least possible considera- 
tion would result if all the justices were 
required to pass on all the cases. To 
illustrate: to have three justices con- 
sider a case, each giving the case one 
day’s consideration, consumes the same 
amount of judicial time as six justices 
each considering the case for a half- 
day. The same amount of judicial time 
is applied, but which produces the bet- 
ter result? 


For the most efficient judicial func- 
tioning, the organization of the Court 
must be adjusted to the work to be 
accomplished. The number of justices 
assigned to any particular case should 
be governed by the character of the 
case itself, and also by the volume of 
cases to be considered. In 1953 the 
Supreme Court of Florida disposed of 
over eleven hundred cases, and of that 
number about six hundred received the 
consideration of the court sitting as a 
single body, usually consisting of seven 
justices. If the number and identity of 
justices remains constant, it is a math- 
ematical certainty that as the number 
of cases heard by all justices is in- 
creased, the consideration given each 
case by each justice is proportionately 
decreased. 


Statutory certiorari as construed by 
the Florida Supreme Court is one of 
the reasons for the “present conges- 
tion” originally referred to. As it is 
now, a petition for certiorari to review 


a preliminary order in equity cases is 
an appeal (by judicial construction) 
and “certiorari denied” is to affirm the 
lower court. A single dissent on the 
division hearing the petition throws 
the case to be heard by the court sitting 
as a single body, usually consisting of 


JULY, 1954 


seven justices, three of whom did not 
hear oral argument. 


Our Supreme Court has construed 
statutory certiorari, (Sec. 59.02(3)) on 
appeal. Appeals are of right and of 
obligatory jurisdiction. Statutory cer- 
tiorari as provided for by the statute 
is for review of interlocutory orders 
and decrees and not for final judgments 
and final decrees. To make our prac- 
tice conform to the Federal practice 
would require either an amendment of 
the section, or a change of judicial con- 
struction. (See McClosky v. Johnson, 
54 So. 2d 517 (Fla. 1951) (per Justice 
Thomas) ; Ludman Corp. v. Moyer, 61 
So. 2d 425, (Fla. 1952) (per Justice 
Hobson); Advertects, Inc. v. Sawyer 
Industries, 64 So. 2d 300, (Fla. 1953) 
(per Justice Matthews). Contra: See 
Lochrie, et al. vs. Dickey, et al., 70 So. 
2d 371 (Fla. 1954) (per Curiam). 

Review of interlocutory orders and 
decrees (before final adjudication) 
could be made discretionary either by 
judicial construction or by statutory 
change. The Supreme Court could, by 
Court Rule, provide that such discre- 
tionary jurisdiction would be depend- 
ent upon the petition receiving the 
favorable vote of a majority of the 
division to which it is assigned, with- 
out which review would have to await 
final and adverse determination by the 
lower court. 


Such a change in the Statute or ju- 
dicial construction of Sec. 59.02(3) and 
such a Rule would be highly effective 
in conserving judicial time for the 
more careful consideration of matters 
before the court as a matter of right. 

More use of Circuit Judges for as- 
signment to divisions, as provided by 
the amendment to the Constitution in 
1940 would be an effective means of 
combatting the “present congestion” 
referred to by the Judicial Council. The 


purpose of the provisions of the 1940 
Amendment is to provide a means of 
extending the court in times of stress 
and of constriction when the stress is 
removed. Judicial forces should be 
fluid, and the means of extending the 
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court was provided so that the circuit 
judges could be utilized as part of a 
fluid judicial force. 

The use of some of the fifty circuit 
judges might well involve some incon- 
venience and to some would be termed 
“unsatisfactory.” It must be remem- 
bered that these extra forces will be 
called upon only because of some un- 
satisfactory condition existing or pre- 
eminent in the appellate court, and al- 
though inconvenience is never satis- 
factory, it is certainly not the only test 
of practicality. As economic conditions 
vary, the volume of litigation varies; 
they are correlated. The judiciary must 
be prepared to meet such inevitable 
variances. 

Such a use of circuit judges would 
be another highly effective means of 
providing more judicial time for the 
more careful consideration of matters 
before our highest court. 


The creation of three divisions, tem- 
porarily, by the use of some of the 
circuit judges, assigning one circuit 
judge to two associate justices as pro- 
vided by the 1940 Amendment, would 
increase the tribunals available for 
hearing those cases not requiring the 
full court by one-half, or 50%. 


Remedial Suggestions 


1. Abolish Supreme Court Rule 1. 

2. When four or more justices hear 
a case, let the decision concurred 
in by a majority control, leaving 
it to the management of the Chief 
Justice or the Court to determine 
when four or more should sit. 

3. Make review of interlocutory or- 
ders and decrees (before final 
adjudication) discretionary and 
dependent upon receiving the fa- 
vorable vote of a majority of the 
division to which it is assigned, 
without which review would await 
a final and adverse determination 
by the lower court. 

4. Discontinue the practice, pur- 
suant to Rule 1, of burdening the 
whole court with a case already 
heard by four justices merely be- 
cause one associate justice dis- 
sents. 
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5. Relieve the Chief Justice of the 
burdens imposed by Supreme 
Court Rule 1, and let him (1) 
manage the Court under the Con- 
stitutional provisions, (2) sit on 
cases heard en banc, and (3) act 
on opinion by a division as pro- 
vided by Sec. 4(c) Art. V. of the 
Constitution. 

6. Create three divisions, 
rarily. 

To pursue the foregoing suggestions 
will enable each justice participating 
in a case to give it more time. It will 
ultimately enable the court to allow 
more time for oral argument in cases 
deserving it. It will result in an im- 
proved administration of justice, prin- 
cipally because each justice partici- 
pating in each case will have more 
time for its consideration, and three 
men can more reasonably be expected 
to reach a meeting of the minds than 
can seven. In addition, when a case is 
decided in the lower court by one judge, 
a review by three justices—an increase 
of 300% —has been generally accepted 
as a satisfactory practice. 


Since the court does not attempt to 
have all justices sit in all cases it is 
evident that when the court did sit as 
a single body in 600 out of 1172 cases, 
in most instances it must have been a 
result of a dissent by a member of a 
division. An adoption of the sugges- 
tions outlined above will not only foster 
a better understanding of the facts of 
the case itself, but will also create an 
opportunity for the justices to better 
understand one another’s mutual views 
as to law and facts, which understand- 
ing will result in fewer dissents. A con- 
dition conducive to conferring would 
foster an attitude to confer. 


tempo- 


Proposed Provisional Increase in 
Number of Justices 


As justices advance in years it is 
only natural that their capacity will 
diminish even though their judicial 
acumen remains keen. It is, further- 
more, poor policy to expect the elderly 
to carry the burden calculated to be 
born by those of lesser years. There is 
no substitute for experience, and to 
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retain the benefit of the experience of 
such older justices, provisions should 
be adopted to enable our Supreme Court 
to retain the use of their services, ad- 
justed to age by the court. The ex- 
tremes of remaining in office burdened 
with a full load, or else either resign- 
ing or retiring does not satisfactorily 
answer the problems of the justices, 
the court, or the public. 


Federal System: 28 U.S.C.A., § 371 
(b) and (c): 


(b) “Any justice or judge of the 
United States appointed to hold of- 
fice during good behavior may re- 
tain his office but retire from regu- 
lar active service after attaining the 
age of seventy years and after serv- 
ing at least ten years continuously 
or otherwise. He shall, during the 
remainder of his lifetime, continue 
to receive the salary of the office. 


The President shall appoint, by 
and with the advice and consent of 
the Senate, a successor to a justice 
or judge who retires. 


(ce) Whenever any circuit or district 
judge eligible to resign or retire un- 
der this section does neither, and the 
President finds that such judge is 
unable to discharge efficiently all 
the duties of his office by reason of 
permanent mental or physical dis- 
ability and that the appointment of 
an additional judge is necessary for 
the efficient dispatch of business, 
the President may make such ap- 
pointment by and with the advice 
and consent of the Senate. If such 
additional judge is appointed, the 
vacancy subsequently caused by the 
death, resignation, or retirement of 
the disabled judge shall not be filled.” 


Proposal: Without the increase of 
public expense over what would occur 
in the event of resignation or retire- 
ment under the Statutes and Sec. 49 
(46) of Article V of the State Consti- 
tution, an amendment to the Constitu- 
tion, as hereinafter set forth, would 
supply a substantial public benefit to 
the end that cases could receive more 
time from the participating justices, 
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by reason of the increase in number, 
which would be 16% of the active as- 
sociate justices for each justice to 
whom the proposal would apply. 


A Joint Resolution proposing an 
amendment of Article V of the Con- 
stitution of Florida by adding Para- 
graph (e) to Section 2 thereof. 


Be it resolved by the Legislature of 
Florida: 


That section 2 of Article V of the 

Constitution of Florida be amended 
by adding thereto paragraph (e) as 
follows: 
“(e) Any active justice of the Su- 
preme Court, eligible to retire at 
full pay, shall thereafter hold office 
as a Justice for life or during good 
behavior, shall receive the same com- 
pensation as other active associate 
justices, and shall, with his consent, 
serve as the Court may request. When 
a justice has so been granted life 
tenure, his former office shall there- 
upon become vacant; in event of the 
death, resignation, retirement, or 
conviction on impeachment of a jus- 
tice so granted life tenure the office 
shall not otherwise be filled.” 


This amendment would not apply to 
justices retiring on less than full 
compensation. 


In General 

“There is nothing certain about a 
lawsuit except the expense of it.” Carl- 
ton v. Rockport Ice Co., 78 Me. 49, 2 
Atl. Rep. 676. 

““A barroom loafer is an unfortunate 
selection for a legal adviser.” Hayes 
v. U. S., 32 Fed. Rep. 662, per Brewer, 
J. 


TRAFFIC ACCIDENT 
ANALYST 


Traffic accident analysis — Censultation 
— Expert testimeny. 
Automotive Engineer formerly with 
National Bureau of Standards. 


CLARENCE 8S. BRUCE 
P. O. Box 1909 Fort Myers, Fia. 
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Floridians Active at Chicago 


Members of The Florida Bar will 
be active in several programs at the 
forthcoming 77th annual ABA meeting 
in Chicago. 

On Sunday, August 15th, President- 
Elect Donald K. Carroll will partici- 
pate in a panel on public relations at 
a meeting of the Conference of Bar 
presidents. 

Olin E. Watts of Jacksonville, 
Chairman of the National Conference 
of Bar Examiners and Chairman of 
the Florida State Board of Law Ex- 
aminers, will preside at a two-day 
meeting concerning bar examination 
standards and problems. On Monday, 
August 16, at 2:00 P.M., Philip J. 
Fleming, Executive Secretary of The 
Florida State Board of Law Examiners 
will participate in a panel discussion 
on adequacy of examiners’ staffs. On 
Tuesday, August 17, at 10:00 A.M., 
Dean Henry A. Fenn of the University 
of Florida College of Law will partici- 
pate in a panel discussion on registra- 
tion and inquiry into moral fitness at 
the beginning of law study. 

On Tuesday, August 17, John M. Al- 
lison of Tampa, Chairman of the ABA 
Section of Legal Education and Ad- 
missions to the Bar, will preside at 
a panel discussion of the status and 
role of the lawyer in our society. Dean 
Henry A. Fenn will serve as Modera- 
tor, and speakers will include Dean 
James A. Pike of the Cathedral of St. 
Johns the Divine and Charles P. Taft, 
of Cincinnati. 


On Tuesday afternoon, Chairman 
William A. Lane of Miami will preside 
at a meeting of the Real Property Di- 
vision. 

On Wednesday, August 18 at 10:00 
A.M., Mr. Justice Elwyn Thomas of 
the Supreme Court of Florida, Chair- 
man of the ABA Committee on Cooper- 
ation with Laymen, will introduce 
speakers Edward R. Murrow, nation- 
ally famed commentator, and Bishop 
Bernard J. Sheil, of the Catholic Youth 
Organization in Chicago. Bolitha J. 
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Laws, Chief Judge of the United States 
District Court for the District of Co- 
lumbia, will preside at the meeting. 
Questions will be propounded by lay- 
men and answered by judges, includ- 
ing Judge Florence E. Allen of the 
United States Court of Appeals for 
the Sixth Circuit, Judge Luther W. 
Youngdahl of the United States Dis- 
trict Court for the District of Co- 
lumbia, and Chief Justice Carl V. 
Weygandt, of the Supreme Court of 
Ohio. 

On Thursday, August 19th at 10 
a.m., Judge Thomas will preside at a 
meeting of the Section of Judicial 
Administration. A speaker at the 
meeting is Past President William A. 
McRae, Jr., of Bartow. 


“AND Justice. 


HANDBOOK FOR JURORS 


Prepared ond issued os public service by 
FLORIDA BAR 
Lawyers und 
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New Jurors Handbook Ready 


Distribution Plans Announced 


The Florida Bar on June 21st an- 
nounced the availability to the courts 
of the state of the new Handbook for 
Jurors. Under the plan, judges may 
order from The Florida Bar any quan- 
tity they may desire for service upon 
prospective jurors. The announce- 
ment, prepared for the information of 
Florida trial judges, reads as follows: 


“The attached Handbook for Jurors 
was prepared by a joint committee 
composed of representatives of the 
Circuit Judges Conference of Florida, 
the County Judges Association of 
Florida, and The Florida Bar. A pre- 
liminary draft was published in The 
Florida Bar Journal, and suggestions 
from lawyers and judges throughout 
the state were incorporated in the 
text. The final draft was approved by 
the Judicial Council of Florida, the 
Circuit Judges Conference, and the 
County Judges Association. 

“This Handbook was designed for 
distribution to prospective jurors 
prior to their jury service in order 
that they might be informed of the 
nature of their duties as jurors. In 
preparing the text the joint commit- 
tee kept in mind the need to make the 
text general, as short as possible, and 
easily understandable in its language; 
to impress upon the prospective juror 
the importance of jury service; and to 
avoid encroaching in any way upon 
the province of the Court’s instruc- 
tions to the jury. 


“The contemplated plan of distribu- 
tion is to serve a copy of the Hand- 
book upon each prospective juror 


along with the jury summons. It is 
suggested that he be allowed to keep 
the Handbook. 

“Copies of the Handbook for Jurors 
—in any quantity desired, large or 
small—may be ordered from the Ex- 
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ecutive Secretary of The Florida Bar, 
Supreme Court Building, Tallahassee. 
The charge will be three cents per 
copy, which is less than the cost to 
The Florida Bar. Shipping costs will 
also be borne by The Florida Bar. 


“It is suggested that any Judge 
in Florida who would like copies of 
the Handbook distributed to the pro- 
spective jurors in his Court, request 
an appropriation for this purpose from 
the Board of County Commissioners 
of his county. There may perhaps be 
other sources of financial assistance 
in some counties. 


“Additional sample copies may be 
obtained without charge by writing 
to the Executive Secretary of The 
Florida Bar.” 

Free sample copies may also be ob- 
tained by members of the Bar. Write 
to the Executive Secretary. 

Members of The Florida Bar who 
are interested in helping te make ar- 
rangements for the distribution of 
copies of the Handbook by the courts 
in their counties or circuits should 
discuss this project with local judges. 
In some localities, the members of the 
Bar may help in arranging purchase 
of the Handbooks. 

This project will contribute mate- 
rially to the administration of justice 
in our state. Express your interest 
in it. 


Breakfast In Chicago 

President-Elect Donald K. Carroll of 
Jacksonville has announced arrange- 
ments for a Florida Breakfast at the 
forthcoming ABA convention in Chi- 
cago. It will be held in Room 3 on the 
third floor of the Conrad Hilton hotel 
at 8 a.m. on August 17th. 
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The Fundamentals of Good Drafting 


By G. V. V. Nicholls, Q. C. * 


RAFTING, along with advocacy, is 

the characteristic function of the 
lawyer. Lawyers of course do other 
things, increasingly of recent years, 
but their special competency—the com- 
petency upon which they rest their 
claim upon society to special privileges 
—remains the skilled drafting of vari- 
ous legal documents, whether legisla- 
tive bills, subordinate regulations, wills, 
contracts, trust indentures or opinions; 
and the effective presentation of a 
client’s case before court, administra- 
tive tribunal or governmental author- 
ity. To a greater or lesser degree all 
lawyers are either draftsmen or advo- 
cates, and some lawyers are both. Draft- 
ing and advocacy have this in common, 
that they involve the use of words, al- 
though they differ of course in that 
whereas the one is written the other is 
oral—hence the often emphasized im- 
portance of words for the lawyer. I am 
here today to commend to your consid- 
eration especially the Written Word, 
the Written Word singly and in com- 
bination with its fellows. 


Professor Miller, in his recent, and 
quite excellent, paper on the prepara- 
tion of municipal charters, has broken 
down the process of drafting into five 
stages: the ascertainment of the prob- 
lem at hand; then, research; then, or- 
ganization of material; then, polish- 
ing; and, finally, checking.1 These five 
steps are required of the legal drafts- 
man, though not always in that order 
of course, and Professor Miller is right 
to emphasize them, if I may say so, 
as he is right to emphasize the diffi- 
culty of the draftsman’s task. The 
draftsman and the draftsman’s work 
are too little honoured among us. He 
is not—popular repute to the contrary 


* Editor, The Canadian Bar Review. 

1. Manning J. Dauer and George John 
Miller, Municipal Charters in Florida: 
Law and Drafting (1953), 6. U. of 
Florida L. Rev. 413, at pp. 467ff. 
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—a fuddling academic, sitting huddled 
in an ivory tower with a quill pen 
clutched in his hand. The good drafts- 
man must have a thorough knowledge 
of law, the gift of negotiating with 
people, and a command of the English 
language, with all that a command of 
language implies as to the sort of man 
he is. 

Though I accept the justness of Pro- 
fessor Miller’s fivefold classification, 
for my purpose today—at least while 
we are discussing drafting in general 
and not any particular kind of drafting 
—the process can perhaps be reduced 
to two: the determining of what you 
want to write and the writing of it as 
effectively as possible. It is true, as 
an English writer said recently, that 
“the beginning and end of the art of 
writing is to mean something, and a 
man can convey no meaping if he is 
uncertain what he means,” but let us 
assume—however unfounded the as- 
sumption may be—that we know what 
we want to write. How best are we 
going to write it? Whatever casual 
things I am going to say are directed 
to the technique of drafting in the nar- 
row sense, to expression not substance, 
though, as the philosophers point out, 
the line between the two can never be 
strictly drawn. 

The lesson I am preaching today is 
that the canons of sound legal drafting 
are the same at bottom whether you 
are drafting a bill, a regulation, a con- 
tract or a will. More than a hundred 
years ago George Coode made this 
point, it has been repeated many times 
since, and it is a tribute to the con- 
servatism of the legal profession, if 
nothing else, that it is almost as much 
in need of saying now as it ever was. 
Writing in 1848, Coode said in his pic- 
turesque language: “In conforming to 
these rules [of drafting], it is to be 
observed that, after all, nothing more 
is required than that, instead of an 
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L. to r.: Dean Zelman 
A. Cowen of the Univ. 
of Melbourne and G. 
V. V. Nicholls, Q.C., are 
welcomed to the 1954 
Convention by James 
A. McClure, Jr., Presi- 
dent of the St. Peters- 
burg Bar Association. 


accidental and incongruous style, the 
common popular structure of plain 
English should be resorted to.”2 I do 
not mean that anyone who can draft 
a lease acceptably can also draft a trust 
deed—not at all. But, once the content 
of the instrument is decided, the quali- 
ties to be aimed at are always the 
same. They are four: clarity, simplicity, 
conciseness and correctness. The drafts- 
man may mix these four in different 
proportions for different purposes—he 
may emphasize now one, now another, 
depending upon the reader he is trying 
to reach—but all legal drafting should 
be, at least, as clear, simple, concise 
and correct as its subject-matter per- 
mits. 

Of all the qualities required of a 
lawyer in his drafting the first and 
most important is clarity. Perhaps it 
is the whole story, this “ability to state 
exactly what one means, no more, no 
less,” as one of your American law 
teachers put it?—you will judge for 
yourselves when I have finished. Al- 
most any literary sin—pedantry, gar- 
rulity, doubtful grammar, anything— 


2. George Coode, On Legislative Expres- 
sion: or, The Language of the Written 
Law. This small book, composed as an 
annex to the Report of the Poor Law 
Commissioners on Local Taxation pre- 
sented to Parliament in 1843, was first 
published in London in 1845. The 
quotation is taken from page 47 of the 
Philadelphia edition of 1848. 

3. W. Barton Leach, Property Law 
Taught in Two Packages (1948), 1 
Journal of Legal Education 28. 
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the draftsman can be excused except 
obscurity. For the first object of legal 
drafting is to convey through words, 
not pleasure, or passion, or any of the 
legitimate ends of the poet or novelist, 
but a rational thought. Reduce a legal 
instrument to its essentials, and you 
find only that some identifiable person 
is to be required to do or refrain from 
doing some definable thing. The drafts- 
man is dealing with the concrete, the 
objective: hence the need to be under- 
stood. 

The quality of clarity must be striven 
for on two levels: first, in the arrange- 
ments of words into sentences and of 
sentences into larger groups, like sec- 
tions, clauses and paragraphs; and, 
secondly, in the choice of the individual 
words themselves, in vocabulary. Since 
drafting is the communication of 
thought through the written word, it 
is obvious—perhaps too obvious to say 
to an audience like this — that the 
draftsman must so organize his ma- 
terial as to communicate his meaning 
as clearly as possible. The key-note 
here is: what will help the reader? 
Once the draftsman knows what he 
wants to say, he has to arrange his 
material in logical progression. This 
requires a plan. Thoughts never occur 
to us, unless by chance, in the order 
in which they can be absorbed most 
readily by a reader: whereas men ordi- 
narily reason to themselves inductively 
—from the particular to the general— 
the reader prefers to be instructed de- 
ductively—from the general to the par- 


293 


= 
at 
| 
| 


ticular. When the instrument is a sim- 
ple one and the draftsman experienced, 
the plan may exist only in his mind, 
but plan there has to be. More often he 
will have to reduce his plan to writing, 
arranging and rearranging the pieces 
like a child’s picture puzzle. In this 
process—let me emphasize it, for it’s 
important—he should always try to put 
himself in the place of those who are 
likely to be reading what he drafts and 
deal first with what the reader, for 
ready understanding, needs to know 
first. 

Clarity is achieved in the next place 
by the careful choice of words. “Use 
words with a precise meaning rather 
than those that are vague, for they 
will obviously serve better to make your 
meaning clear,” says Sir Ernest Gowers 
in his little book Plain Words, “and in 
particular prefer concrete words to ab- 
stract, for they are more likely to have 
a precise meaning.”* Abstract words 
are almost always less precise than 
concrete ones, that is, than words that 
symbolize something that can be per- 
ceived through the senses: the words 
democracy and State are less precise 
than the word Canada, for example: 
communism, less precise than Soviet 
Union; law, than the McCarran Act; 
property than house. Abstract, fuzzy 
words like condition, connection, posi- 
tion, problem, question, relation, respect 
and situation are endemic in the lan- 
guage of lawyers and Sir Ernest 
Gowers is right to warn us against 
them. Had he been thinking of drafting 
when he wrote his book, he might have 
added, under this head, what has been 
called the golden rule of drafting, “Al- 
Ways use one word to express one 
meaning and never express the same 
meaning by different words.” 

Closely related to clarity, often over- 
lapping it, is the requirement of sim- 
plicity. Like the economist, the psychi- 
atrist and the sports writer, the lawyer 
has his own specialized vocabulary: the 
“hot corners,” the “circuit clouts” and 
“twin killings” of the baseball report- 


4. Sir Ernest Gowers, Plain Words: A 
Guide to the Use of English (London: 
1948) p. 34. 
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ers are matched by the “ipso facto’s” 
and the “per se’s” of the lawyer. A 
legal instrument can never be as simple 
as some other kinds of writing, for the 
lawyer cannot avoid a certain minimum 
of technical terminology in his draft- 
ing. How else is he to express the con- 
cept of mandamus, fee simple and tort 
with precision and reasonable brevity? 
But drafting can be a great deal sim- 
pler than most of it now is. To write 
ipso facto, for instance, when “by that 
fact alone” or automatically would do 
as well is affectation; or per se when 
equally well one could write in itself. 
In drafting, as in all legal writing, the 
aim shoud be to use the familiar word 
whenever the familiar word will con- 
vey the meaning precisely. 

Legalese, one of the characteristics 
of which is the unnecessary use of 
specialized words, is usually the result 
either of unthinking habit or the wish 
to impress. I remember reading an 
article by a country lawyer who argued, 
with tongue in cheek perhaps, that he 
couldn’t afford to draft his bills and 
deeds in simple language. If he never 
used a whereas, an as aforesaid, a said, 
a such, or a provided further, he said, 
his farmer clients would think they 
weren’t getting their money’s worth. 
But surely, in an age of general edu- 
cation, we are unlikely to impress by 
so transparent a device as this, and the 
risk of being misunderstood, or not un- 
derstood at all, is hardly worth running 
for stakes so low. We are much more 
likely to annoy the layman, and we do 
annoy him, as we are forever being 
told. Put yourself in the client’s shoes. 
Whether he is a Wall Street financier 
or a clerk at the corner drugstore, what 
must he think of a document spotted 
with antique forms like hath agreed, 
do hereby grant, witnesseth, which were 
going out of fashion two hundred years 
ago? If we were only content to make 
what impression we can by the essen- 
tial soundness of our knowledge, rea- 
soning and judgment, rather than by 
the trappings in which we express 
them, more would be done for the pub- 
lic relations of the legal profession 
than by all the institutional advertis- 
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ing of all the bar associations in 
America. 

Next comes conciseness. To write 
concisely is to write as directly and 
briefly as is consistent with conveying 
your meaning. Conciseness is not, 
therefore, quite the same as brevity. 
I sometimes think that the advantages 
of brevity are overemphasized by the 
authorities who urge us to use short 
sentences and to prefer the short word 
to the long. A few years ago Dr. Rudolf 
Flesch waved a wand and produced 
a readability chart based on the theory 
that the more words in a sentence the 
harder the sentence is to read and 
understand, and the more syllables in 
a word the harder it is to read and 
understand the word.> Depending on 
the number of words in an average 
sentence and the number of syllables 
in a given number of words, he neatly 
classified writing as “very difficult,” 
“difficult,” “fairly difficult,” “stand- 
ard,” “fairly easy,” and so on. Un- 
fortunately the art and craft of writ- 
ing is not as easy as his mathematical 
formulas may imply—I wish they were. 
Brevity, pursued blindly, creates prob- 
lems of its own, especially in drafting, 
and short sentences and short words 
are not necessarily easier to follow 
than longer ones. 


Though it is well to be reminded of 
the advantages of short sentences and 
words, especially of short sentences, I 
like to put the emphasis elsewhere. The 
rule of conciseness requires not brevity, 
of itself, but avoidance of superfluous 
words, of two or three words when one 
would do equally well. Verbiage is 
another characteristic of legalese and 
endless examples of it could be given. 
There are the circumlocutions like “in 
relation to,” “with regard to,” “in the 
case of” and “in connection with,” for 
which a single word like on, in, by or 
over can always be substituted. There 
are the superfluous adjectives and ad- 
verbs, so beloved by the cautious law- 
yer, like comparatively, due, relatively 
and respectively, which add nothing to 


5. The Art of Plain Talk (1946) and 
the Art of Readable Writing (1949). 
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the meaning and should be omitted al- 
together. And there is the unnecessary 
piling up of synonyms: “every person 
who violates, contravenes, or fails to 
observe any of the provisions of this 
section,” in a statute;® “for me and in 
my name and behalf, to sell, transfer 
and deliver unto,” in a power of attor- 
ney; “have granted, bargained and sold, 
and by these presents do grant, bargain 
and sell,” in a bill of sale; “convey, 
grant, assign, set over and transfer,” 
in a deed; “do make, declare and pub- 
lish this my last will and testament”; 
“covenant and agree”; “for and on be- 
half of”; “full and ample,” “one equal 
undivided half part or moiety.” What 
siren-song have these redundancies for 
the learned profession of the law? If 
mere habit or the mistaken notion that 
they sound impressive does not explain 
them, the only reason can be ignorance. 
The draftsman is not sure what signifi- 
cance each word has and puts them all 
in to be safe. 


And now I come to the last of the 
four elements of good drafting, cor- 
rectness, which raises some far-reach- 
ing implications indeed. We must all 
have heard the expression—I have 
sometimes been tempted even to use it: 
“If you understand what I mean, why 
does it matter how I say it.” It matters 
a great deal, or so I would argue. In 
the first place, the likelihood is that 
what is written carelessly will not be 
understood, or at any rate will not be 
understood as readily as it would be 
were it carefully expressed. But, apart 
from that, every age and every land 
has its literary conventions, and to 
violate them is to run the risk of of- 
fending at least some of your readers; 
which is something no writer should 
knowingly do, for once a reader thinks 
he has caught you out, on however 
trivial a point, you have lost face 
forever. 


My plea is really for pride of work- 
manship—for the evidences of scholar- 
ship, to use a word that unfortunately 


6. I am indebted for this example to 
E. A. Driedger, Q.C., Legislative Draft- 
ing (1949), 27 Can. Bar Rev. 291. 
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seems to be going out of fashion. It 
goes without saying that this means 
scrupulous accuracy in every detail: 
dates, the citations of cases and stat- 
utes (if citations have to be given), 
the spelling of proper names. It means 
that a legal document should be phrased 
grammatically. It means consistency 
throughout the document in all the 
details of style and arrangement. There 
may be more than one correct way of 
breaking a clause into sub-clauses, and 
of inserting titles and sub-titles, but 
there is only one correct way of doing 
it in the same document, and that is 
the same way. To achieve this accuracy 
and consistency requires constant 
checking and re-checking, and checking 
usually by the principal himself. As 
a lady is known by the company she 
keeps, so a lawyer wins or loses a 
reputation by the drafting that issues 
from his office. 

In my own country of Canada there 
is an impression that the lawyer has 
become slipshod in the performance of 
the characteristic functions of his pro- 
fession. Your standards here may well 
be higher and you may not hear the 
same complaint. Legislative drafting in 
Canada is certainly better today than 
it has ever been, but only because in 
most jurisdictions the preparation of 
bills and regulations is in the hands 
of specialists who have investigated 
the principles of good drafting. But the 
principles that are almost common- 
place among parliamentary draftsmen 
have not seeped through to the ordi- 
nary practitioner in his day-to-day 
work of drafting documents for clients. 
I suspect that the cure—if in fact a 
cure is needed—is neither obvious nor 
easy. 

The way we write and speak is after 
all a barometer of the kind of people 
we are. Family background, the phi- 
losophy of education currently popular, 
the general standards of society, all 
condition what may at first seem no 
more than specialized “techniques.” 
Especially on this continent, the life 
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we lead is hurried, harried and super- 
ficial, emphasizing quantity rather 
than quality, mass production in place 
of the individual craft, the material at 
the cost of the intellectual and the 
spiritual. It’s a utilitarian age, when 
the value placed on accomplishment 
tends to be the price it will bring in 
the market place. I am not complain- 
ing, merely pointing out that the law- 
yer is hardly to be blamed if he’s the 
child of his age. 


There is a story of one member of 
the profession who ended a long opin- 
ion to a client by apologizing for its 
length: he hadn’t had time, he said, to 
be shorter. The anecdote gives me an 
opportunity to say explicitly what I 
have been trying to imply. When we 
write wordily it may be because, like 
the man in the story, we were hurried, 
but it may also be because we know 
no better, or just don’t care. Is it an 
unfair presumption that the man who 
drafts a will obscurely does so because 
his own thinking is obscure; or a man 
whose drafting is pretentious is him- 
self pretentious; or careless, is himself 
careless? The books can offer rules of 
thumb to ease some of the more trou- 
blesome symptoms, but they will not 
cure the disease itself. The disease is 
usually inside ourselves. 
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The Selection of Federal Judges 


By Charles J. Bloch * 


T IS WITH a considerable degree of 

trepidation that I speak before a 
group of judges, even in a slightly 
critical manner, of a system under 
which some of them have been ap- 
pointed to office. I have been willing 
to undertake the assignment because I 
feel that if the criticism is well 
founded, and the suggested remedies 
sound, the judges in this circuit would 
be the first so to say, if they should 
be called upon to do so. 


During the 1930’s, there arose a very 
gross misconception of the function of 
the judiciary in the American consti- 
tutional system. 


That misconception was typified by 
the efforts then made to pack the Su- 
preme Court, and to make radical 
changes in the judicial branch of the 
government. 


That misconception is illustrated by 
specimens of ideas which men in high 
places expressed at that time. For ex- 
ample, the second volume of the diary 
of Secretary of the Interior Harold 
Ickes has just been published. I have 
not had the chance to read it all, and 
I do not know that I ever will have the 
chance or the inclination. But I give 
you one or two quotations from the 
first 100 pages of it: 

“The President read us the draft 
of the message that he was to de- 
liver before the joint session of Con- 
gress the next day on the State of 
the Nation... It raised the Supreme 
Court issue very clearly and very 
cleverly but very inoffensively. The 
line that he took was that there had 
been cordial and effective coopera- 
tion between the executive and legis- 
lative branches of the government 
during the past almost four years, 


* From speech made before the Judicial 
Conference of the Fifth Circuit at 
New Orleans, May 28, 1954. 
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but that there had been lacking that 
cooperation on the part of the ju- 
diciary that the people had a right 
to expect. He invited cooperation 
from the judiciary and he remarked 
in passing that the function of legis- 
lating should be left to the Congress, 
where the Constitution intended it to 
be.” (page 31) 


After the message to which Secre- 
tary Ickes referred had been delivered 
by the President, he writes this in his 
diary: 


“It was clearly apparent that the 
message was well received, which 
means that those who heard it... 
are in a mood to join issue on the 
Supreme Court on its arrogant as- 
sumption of the right to overrule 
both Congress and the President in 
matters of legislation...I imagine 
that this was the first time in our 
history that a President of the United 
States, in addressing Congress, has 
sharply, even if politely, criticized 
the judicial branch of the govern- 
ment...I believe that we are on the 
eve of an era where the powers of 
the court will be much more strictly 
limited than they have been in the 
past.” (page 32) 


Then, a little later he says, “No one 
can see ahead into history, but I sus- 
pect that this adroit move all along the 
line against the judiciary will be one 
of the outstanding things in American 
history for all time to come.” (page 65) 

And in that same entry in his diary 
he criticized Chief Justice Hughes be- 
cause he would not make the Court “an 
instrument for social and political prog- 
ress.” (page 67) 

Such was the germ of the ideas 
which became prevalent 15 or 16 years 
ago, and have had their effect on the 
judiciary of this nation, and, more im- 
portant, have had their effect on the 
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attitude of the laymen toward the 
courts. 

And perhaps more important, they 
have had their effect on the ideas of 
conservative statesmen toward the 
courts, and particularly the Supreme 
Court. 

Within this month, but prior to the 
17th of May, I heard a speech delivered 
by a distinguished Southern Senator 
who is well known to every one of us 
here and whom we all admire and 
respect. 

In that speech he said: 

“The founders of our government 
never intended that public questions 
should be decided solely on the basis 
of the number of people involved. 
They devised our system of divided 
powers and checks and balances to 
avoid any action that smacked of 
mob rule...the founders sought to 
insulate the Federal judiciary against 
any form of pressure from any 
source, but all of you who are mem- 
bers of the Bar have read decisions 
of our highest courts which would 
indicate that a political formula had 
been applied to reach decisions on 
constitutional and legal questions.” 
And a little later he said: 

“Instead of discharging its proper 
function as umpire, these decisions, 
particularly in cases where the exec- 
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utive branch through the Attorney 

General has intervened, would indi- 
cate that the Supreme Court is about 
to lose its identity as a co-equal 
branch of our government. The Court 
has shown much less disposition to 
protect the prerogatives of the legis- 
lative branch than the Congress dis- 
played when the Supreme Court was 
under attack by the same executive 
department. Some of the briefs filed 
by the Attorney General would indi- 
cate that he believes that it is the 
mission of the Court to strike down 
the rights of the states and of the 
people reserved in the Tenth Amend- 
ment and to transfer them to the 
central government.” 

So, you see that the seed which 
was so planted has so grown that 
conservative, reasonable, rational men 
are now of the opinion that the 
Supreme Court is about to lose its 
identity as a co-equal branch of our 
government, or in other words, about 
to lose its independence. And that idea 
is not confined to opinions of the 
Supreme Court, but like criticism is 
spreading to opinions of other courts. 

It is likely that a major operation 
will be necessary in order to make it 
plain to every citizen of this nation 
that the judiciary was intended to be 
independent; that for the most part 
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it is independent; and that it will re- 
main independent. 


That it was intended to be inde- 
pendent, we all know. 


Even before the Constitution, the 
American colonists were mindful of the 
problems of judicial selection and ten- 
ure. In the Declaration of Independence 
they declared that the King of Great 
Britain “has obstructed the adminis- 
tration of justice, by refusing his as- 
sent to laws for establishing judiciary 
powers, and has made judges dependent 
upon his will alone, for the tenure of 
their offices, and the amount and pay- 
ment of their salaries.” 


When the Constitution was written 
and ratified, one of its fundamental 
principles was that governmental pow- 
ers should be divided among the three 
departments of government, the legis- 
lative, the executive, and the judicial, 
and that each of those was separate 
from the others. This separation was 
not merely a matter of convenience or 
of governmental mechanism. The ob- 
ject was basic and vital. (O’Donoghue 
v. United States, 289 U.S. 516.) 


The object has never been more forci- 
bly stated than it was by Chief Justice 
Marshall during the course of the de- 
bates of the Virginia State Convention 
of 1829-30 when he said: 


“The judicial department comes 
home in its effects to every man’s 
fireside; it passes on his property, 
his reputation, his life, his all. It is 
not, to the last degree important, 
that he (sic) should be rendered per- 
fectly and completely independent, 
with nothing to influence or control 
him but God and his conscience?... 
I have always thought, from my ear- 
liest youth until now, that the great- 
est scourge an angry heaven ever 
inflicted upon an ungrateful and a 
sinning people, was an ignorant, a 
corrupt or a dependent judiciary.” 


Those who wrote the Constitution 
were aware of the need for and the 
establishment of an independent ju- 
diciary. 
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Down through the years, that need 
has been recognized. 


Never has that need been more co- 
gently stated than it was by Justice 
Robert H. Jackson in his address at 
the laying of the cornerstone of the 
new American Bar Center on Novem- 
ber 2, 1953: 


“We believe in a strong and inde- 
pendent judiciary charged with the 
adjusting and applying of law to con- 
ditions of our time, with balancing 
the values of continuity against those 
of improvement, certainty against 
adaptability, liberty against author- 
ity. By independence of the judge we 
mean more than freedom from sub- 
servience to other branches of gov- 
ernment. We mean the largest free- 
dom humanly attainable from his 
own partisanship, class interest, po- 
litical bias or group pressure.” 


But, believing, as the authors of the 
Constitution did, in an independent ju- 
diciary, it is noteworthy that they 
placed the judiciary in a rather pe- 
culiar position. 


The Chief Executive is chosen by 
the people—indirectly, of course—but 
nonetheless, by the people. 


The members of the legislative 
branch, Senators and members of the 
House of Representatives, are chosen 
directly by the people. 


But the members of the judiciary are 
appointed by the Chief Executive by 
and with the advice and consent of a 
branch of the legislative department. 


True it is that once appointed and 
confirmed, a Federal judge holds office 
“during good behavior” subject to be- 
ing removed only by an impeachment 
and trial by the Senate, but his right 
to serve stems from the concurrent act 
of the head of the executive depart- 
ment, and a branch of the legislative 
department. 


Is this system conducive to the con- 


tinuance of the independence of the 
judiciary? 


THE FLORIDA BAR JOURNAL 


If not, is there a better system? 
What is it? 

These are questions which have ex- 
cited the attention of the bar. Not only 
have they excited the attention of the 
bar, but laymen—the press—are think- 
ing of them, discussing them, and I 
caution you that this was written be- 
fore May 17. 

Charles Evans Hughes once said: 
“You cannot maintain democratic in- 
stitutions by mere forms of words or 
by occasional patriotic vows. You main- 
tain them by making the institutions 
of our Republic work as they are in- 
tended to work.” 


That is the watchword of the Ameri- 
can Bar Association in the founding of 
its Section of Judicial Administration. 
The function of that Section in the 
program of the American Bar Asso- 
ciation is “the improvement of the ad- 
ministration of justice.” The objectives 
of the Association are set out in detail 
in the recommendations of the Section 
of Judicial Administration found in 63 
American Bar Association Reports 522. 
To them has been added the subject of 
improvement of the methods of judicial 
selection. 


That subject is thus stated in the 
handbook prepared by that Section: 
“The importance of establishing meth- 
ods of judicial selection that will be 
most conducive to the maintenance of 
a thoroughly qualified and independent 
judiciary and that will take the state 
judges out of politics as nearly as may 
be, is generally recognized.” 

Some of us—a great many of us— 
have wondered why the proposal was 
limited to the selection of state judges. 
We presume that the reason is that 
Federal judges have a life tenure and 
that the method of their selection is 
governed by the Constitution. 


That does not answer the doubt, par- 
ticularly if this statement of the Sec- 
tion in its handbook is true: “Judges 
should not be selected for partisan or 
political considerations.” 


The method of selecting United 
States Senators has been changed in 
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our lifetime by Constitutional amend- 
ment. 


The possible tenure, or continuance 
of tenure, of the President of the 
United States has even more recently 
been the subject of a Constitutional 
change. 

The method of electing the Presi- 
dent is constantly the subject of de- 
bate and discussion, and possible con- 
stitutional change. 


Is the method of selecting Federal 
judges any the more sacrosanct and 
immutable? 


If to make the institutions of our 
Republic better work as they were in- 
tended to work, a change in the method 
of selecting Federal judges is desirable, 
the bar of the nation, the members of 
the Federal judiciary, should be the 
first to have the courage to say so 
and to propose such change. 


Is the present system conducive to 
an independent judiciary? 


Before passing to a brief analysis of 
what the present system really is, I 
should like to advert to a survey made 
by a New Jersey journalist with respect 
to recent editorial comments concern- 
ing judicial appointments. He spoke 
regarding that survey at a meeting of 
the American Bar Association Commit- 
tee on Cooperation with Laymen of the 
Section of Judicial Administration on 
September 19, 1951. He called attention 
to the fact that in recent months there 
had been more than forty sharp criti- 
cisms of the Federal system of select- 
ing judicial appointees. He quoted the 
following from an editorial in a Mil- 
waukee paper: “To the average citizen, 
the dispute should point up the fact 
that Federal judgeships shouldn’t be 
matters of political patronage in the 
first place. Why should either the 
President or the Senator decide who 
should be judges on the basis of per- 
sonal desire or political favor? Why 
should judgeships get tangled up in 
political feuds? Why don’t we have an 
impartial body to nominate profession- 
ally qualified men for the President’s 
judicial appointments?” 
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After so quoting, he commented: 
“Perhaps the concept of extending the 
Missouri plan to cover the entire Fed- 
eral judiciary hasn’t yet been envisaged 
by the American Bar Association. It 
does, however, have widespread support 
among the press.” 

Personally, I think this editor missed 
the point, when he confined himself to 
criticizing presidential and senatorial 
selection. 

That can be demonstrated by a brief 
analysis of “what the present system 
really is.” 

Theoretically, the President of the 
United States nominates Federal judges 
by and with the advice and consent of 
the Senate. 

The “nomination” is signed by the 
President. Who in the executive branch 
of the government actually investigates 
the character and qualifications of 
aspirants for Federal judgeships? Who 
actually is the alter ego of the Presi- 
dent in that particular phase of work? 

If we did not “judicially know” the 
answers to these questions, the answers 
would be found in that book which the 
author denominates a “story of men, 
emotions, methods and motives in that 
crucial zone of law and government 
bordering both upon the courts and 
the executive’—“Federal Justice” by 
the Honorable Homer Cummings, ex- 
attorney general of the United States. 

Succinctly he answers the questions 
posed when at pages 528-9 he says: “In 
an earlier day of fewer judges, the 
President could handle all routine con- 
nected with appointments. Of course 
members of the cabinet often advised 
with him on judicial appointments and 
all manner of judicial manners... It 
soon became necessary for the Presi- 
dent to delegate the routine in connec- 
tion with appointments. At first this 
was centralized in the Department of 
State. So far as law officers and 
judges were concerned, Attorney Gen- 
eral Cushing caused it to be trans- 
ferred to the Attorney General’s office 
in 1853... Time, practice and the ne- 
cessities of the case have finally cen- 
tralized in the Department of Justice 
the duty of investigating and recom- 
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mending judicial appointments. There 
it is performed solely as a confidential 
service in aid of the President.” 

So we know from eminent authority, 
if we did not know it otherwise, that 
so far as the nomination by the execu- 
tive is concerned, in the vast, vast ma- 
jority of cases that nomination is made 
on behalf of the President by the De- 
partment of Justice. The phrase “De- 
partment of Justice” and the title “At- 
torney General” are practically and 
legally synonymous. U.S.C.A. Title 5, 
Section 291; U.S.C.A. Cumulative Sup- 
plement Title 5, Section 291(N). Even 
prior to the reorganization plan of 
1950, the Supreme Court of the United 
States had conceded it to be the duty 
of the Attorney General to “supervise 
the conduct of all suits brought by or 
against the United States and to give 
advice to the President and to the 
heads of other departments of govern- 
ment.” (125 U.S. at page 278) 

Another case (68 N.E. 2d 750) has 
stated the authority and duty of the 
Attorney General to extend to the 
“general control and supervision of all 
criminal prosecutions and all civil suits 
in which the United States is inter- 
ested, whether such interest be the 
subject of attack or defense.” 

So, the Attorney General of the 
United States: 

(a) Gives advice to the President 
and the heads of the other departments 
of the government; 

(b) Supervises the conduct of all 
suits brought by or against the United 
States—in some of which the sound- 
ness of that advice may be judicially 
tested; 

(c) As a confidential service in aid 
of the President he investigates and 
recommends judicial appointments — 
the appointment of judges to preside 
in the trial of those cases which he 
must defend or which he may have 
instituted. 

He pitches; he catches; he bats; he 
fields; he runs bases; and—he selects, 
or has a great voice in selecting, the 
umpires. 

On June 30, 1953, there were pend- 
ing in the District Courts of the United 
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States, 66,873 civil cases, of which 23,- 
617 were cases in which the United 
States was a party. (Annual Report of 
the Director of the Administrative Of- 
fice of the United States Courts for 
1953, page 144) 

During the fiscal year 1953, there 
were 64,001 civil cases commenced in 
the United States District Courts, of 
which 23,881 were United States cases, 
plaintiff in 17,751; defendant in 6,130. 
(Ibid, page 148) 

During the fiscal year ending June 
30, 1953, there were 38,504 criminal 
proceedings commenced in the United 
States District Courts. (Ibid, page 171) 

On June 30, 1953, there were pend- 
ing in the United States Courts of Ap- 
peals for the eleven districts, 1845 cases 
of which 267 were criminal cases and 
492 civil cases in which the United 
States was a party. In addition, there 
were 369 classified as administrative 
appeals. (Ibid, page 134) 

During the fiscal year ending June 
30, 1953, there were filed 603 “peti- 
tions for review on writ of certiorari 
to the Supreme Court of the United 
States from the United States Courts 
of Appeals,” of which 126 were in 
criminal cases and 170 in United States 
civil cases, and 57 administrative ap- 
peals. 

We do not know in how many cases 
the Attorney General has been asked 
to intervene or file briefs as amicus 
curiae, but it takes no more figures 
to demonstrate that over the years the 
United States has become the chief 
litigant in the Federal courts. 

In United States v. Lee, 106 U.S. 196, 
at page 223, Mr. Justice Miller speak- 
ing for the Supreme Court, said: “The 
judicial department is inherently the 
weakest of them all.” The enforcement 
and protection of judgment of courts, 
he pointed out, are dependent upon of- 
ficers appointed and removable at the 
pleasure of the executive. “With no 
patronage and no control of the purse 
or sword,” he continued, “their power 
and influence rests solely upon the 
public sense of the necessity for the 
existence of a tribunal to which all 
may appeal for the assertion and pro- 
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tection of rights guaranteed by the 
Constitution and by the laws of the 
land, and on the confidence reposed in 
the soundness of their decisions and 
the purity of their motives.” 

Day by day, month by month, year 
by year, cases are increasing in which 
a citizen of the United States meets in 
the courts of the United States, the 
United States as a party litigant. 

Will the citizens of the United States 
continue to have confidence in the 
soundness of the decisions of these 
courts and the purity of the motives 
of these courts when the counsel for 
the adversary party litigant is vested 
with so great a power in the selection 
of the judges of those courts? Will the 
citizens of the United States continue 
to regard the judiciary as an “inde- 
pendent judiciary” when its members 
have practically been nominated by 
counsel for its chief party litigant? 

Is this “flaw” in the nominating 
power cured by the provision that the 
Senate must advise and consent to the 
nomination before it becomes effective? 

A consideration of this question sug- 
gests another: Does the Senate really 
“advise”? 

We would shut our eyes to the facts 
if we pretended ignorance on the sub- 
ject of “Senatorial courtesy” in judicial 
appointments insofar as it affects ap- 
pointments of judges of Federal Dis- 
trict Courts. So, let us steer away from 
that subject for the present at least, 
and see what is the present status of 
“advice and consent” insofar as ap- 
pointments to the Supreme Court of the 
United States are concerned. 

In 1893, Grover Cleveland was Presi- 
dent of the United States. David B. 
Hill was a Senator from New York in 
the Senate of the United States. Jus- 
tice Blatchford of the United States 
Supreme Court died. The President 
nominated William B. Hornblower of 
New York. That appointment dis- 
pleased Senator Hill. So the nomina- 
tion was rejected by the Senate. The 
President then nominated Wheeler H. 
Peckham. Senator Hill contested that 
nomination, too, and succeeded in de- 
feating it. Three days later the Presi- 


303 


i 
1 
! 
i 
x 
H 
; 
; 
| 


dent nominated United States Senator 
Edward B. White of Louisiana. The 
Senate promptly and unanimously ac- 
cepted that nomination. For 27 years 
he served on the court with distinction. 
It is not important whether the Presi- 
dent or the Senate won that battle of 
a bygone day. The importance is that 
President Cleveland there set a pat- 
tern which for the last 16 years has 
been followed by our chief executives, 
either wittingly or unwittingly, in their 
appointments to our highest tribunal 
and thus impeding and embarrassing 
the Senate in its constitutional power 
and duty of advising and consenting 
to the appointment of justices to the 
Supreme Court. 

The pattern is that of appointing to 
the highest court either Senators or 
men holding offices for which they 
had been confirmed by the Senate. 

With the exception of Chief Justice 
Warren, every appointee to the Court 
since 1937 was at the time of his ap- 
pointment either a United States Sen- 
ator, or holding an office for which 
he had been confirmed by the Senate. 
Whether such nominations are planned 
to obviate or discourage controversies 
in the Senate over confirmation, we of 
course do not know. But we do know 
that they have had that effect. Since 
the Cleveland-Hill struggle of 1894, 
there has been only one rejection by 
the Senate of a Presidential appoint- 
ment to the Supreme Court, and very 
few instances in which there was any 
prolonged discussion or debate over 
any appointment. 

For the past 16 years at least, it ap- 
pears that the Senate of the United 
States has made little use of its Con- 
stitutional power to advise with and 
consent to appointments of Supreme 
Court Justices. It was not ever thus— 
not even when a chief executive sought 
to place members of his cabinet on the 
Supreme Court. There were days when 
the Senate considered it not only its 
right but its duty to participate equally 
with the President in choosing justices 
of the Supreme Court, and thus have 
some voice in the selection of those 
who ultimately have the decision as to 
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whether Constitutional government 
shall prevail in this nation. 


No man sits on the Supreme Court 
today without the approval of a ma- 
jority of the Senate, present and voting, 
when his nomination came before the 
Senate. The Senators have the Consti- 
tutional power, and the corelative duty 
to “advise and consent” as to any nomi- 
nation which is placed before them. 
That they have not recently exercised 
that power and duty is one of the rea- 
sons why there is being considered and 
discussed the question: Under present 
conditions, should not the Constitu- 
tional method of selecting Federal 
judges be changed? 

As was ever so in this nation of 
ours, there are men and women who 
are willing to face the facts, and dis- 
cuss them. 


With respect to Judges of the Court 
of Appeals, and District Judges, the 
pattern is not so clear as it applies to 
“nominations” and “appointments.” 
But—when it comes to “advising and 
consenting,” let us assume that State 
X has two Senators of the party in 
power. A District Judge dies or re- 
signs. The two Senators from State X 
agree on his successor. The Attorney 
General “investigates” him and recom- 
mends his appointment. He is appointed 
and confirmed. If perchance the At- 
torney General investigated and re- 
fused to recommend his appointment, 
there would come a clash. Until some- 
one gave in, the State of X would be 
without a judge. 


If the State of X should have had 
two Senators not of the party in power, 
then the “advise and consent” provision 
of the Constitution generally ceases to 
have any effect, and the Attorney Gen- 
eral “investigates” and “recommends.” 

In this situation, therefore, ought 
we not as men, whether judges or law- 
yers—be willing to admit that the 
present system is faulty, and face the 
questions: What method will be most 
conducive to the maintenance of a 
thoroughly qualified and independent 
Federal judiciary? 

Are safeguards needed to insure the 
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permanence of an independent judi- 
ciary? 

With respect to state court judges, 
the American Bar Association plan 
contemplates that the appointing power 
is vested in the governor. In order to 
secure the best choice of names the 
executive does not have an unlimited 
power of selection, but is confined to 
a panel of names chosen by separate 
nominating agency. The nominating 
agency is not composed solely of law- 
yers and judges but consists equally 
if not predominantly of laymen elected 
by the voters or appointed by the gov- 
ernor, and serving without pay. Other 
lawyers for whose opinion I have the 
greatest respect prefer a national ju- 
dicial council composed of judges, law- 
yers and laymen who would make nomi- 
nations of more than one for the po- 
sition. From this list the President 
would nominate, subject to the consent 
of the Senate. 

Personally, and I can do nothing but 
express my personal views, I do not 
think that this plan is suitable in the 
selection of members of the Federal 
judiciary. 

I have no idea of trying to draft or 
even suggest the exact verbiage of a 
proposed Constitutional amendment, 
but I do have some ideas which I desire 
to express and which I hope some time 
to see embraced in a Constitutional 
amendment. 

The Constitution of the United 
States, in dealing with the legislative 
department, provides _ specifically: 
“Each house shall be the judge of the 
elections, returns and qualifications of 
its own members...” (Article I, Sec- 
tion 5, Clause 1) 

Thus, the utter independence of the 
Congress of the United States is safe- 
guarded. The jurisdiction to determine 
the right of a Senator or a member of 
the House of Representatives to a seat 
is vested exclusively in the Senate or 
the House respectively. The Court has 
decided in the case of Johnson et al. v. 
Stevenson, 170 Fed. 2d 108, that it is 
the constitutional right of the Senate 
to judge of the election of a Senator in 
all its steps or stages. 
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The legislative bodies are the sole 
judges of the elections, returns and 
qualifications of their members. There 
is no reason why the Federal judiciary 
should not be the sole judge of the 
qualification and selection of its own 
members, and thus to create a real in- 
dependent judiciary dependent upon the 
whims, foibles, personal predilections 
of no one except other members of the 
Federal judiciary. 

I have some very definite ideas as 
to the details of a plan, but time here 
certainly would not permit the mention 
or discussion of them. 


I do think it appropriate to say that 
in my opinion the selection should be 
different with respect to justices of 
the Supreme Court as distinguished 
from judges of the Courts of Appeals 
and district judges. 


So far as the Supreme Court of the 
United States is concerned, I venture 
the suggestion that no man should sit 
as a justice of the Supreme Court of 
the United States who has not had 
prior experience on the Federal bench 
or as a justice of a State Court of last 
resort. For my part, the selection of 
justices of the Supreme Court should 
be confined to a selection from judges 
of the eleven Circuit Courts of Appeals, 
and State Supreme Court justices. 


Presently, there are 62 judges of the 
11 Circuit Courts of Appeals. I would 
say that there were about three hun- 
dred justices of State Courts of last 
resort. I should like to see the passage 
of a Constitutional amendment which 
would provide that in the event of a 
vacancy on the Supreme Court of the 
United States, that it must be filled by 
a selection from these judges and jus- 
tices. It could be that the selection 
should be made by the remaining jus- 
tices of the Supreme Court selecting a 
panel of three and the Senate select- 
ing by election, one from that panel, 
or vetoing all three of them. Those 
are matters of detail. The underlying 
principles of the suggestion is that 
no man should be permitted to serve 
as a Justice of the Supreme Court 
of the United States without having 
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had prior experience as an appellate 
judge or justice. 

So far as Court of Appeals judges 
are concerned, I suggest that in the 
event of a vacancy on a Court of Ap- 
peals, that that vacancy be filled by 
the remaining members of the Court 
of Appeals either from the district 
judges or from members of the bar. 
After 40 years of practice, it is my 
firm conviction that judges are cap- 
able of selecting the best judges. 

So far as district court judges are 
concerned, I suggest that if a vacancy 
should occur, say in Louisiana, that 
that vacancy should be filled by a 
selection made by the Judges of the 
Court of Appeals of the Fifth Circuit 
in conjunction with the remaining dis- 
trict judges in the State of Louisiana. 

I can hear the criticism that the 
drastic suggestions that I have made, 
and they do seem to be drastic, would 
constitute the judiciary an oligarchy. 
Perhaps it would. In my opinion that 
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is exactly what it should be in order 
to be absolutely free and independent 
of any suspicion of influence from any 
source whatsoever. 


I can hear the criticism that these 
drastic suggestions would throw the 
judges into politics. My answer to that 
would be: In many instances, the clergy 
selects high ranking prelates without 
damage to the dignity or prestige of 
the clergy. 

In the May, 1954, issue of the Ameri- 
can Bar Association Journal is an 
article by my friend, R. Carter Pitt- 
man of the Georgia bar. Its title is, 
“The Supremacy of the Judiciary.” 

Its concluding paragraph is this: 
“When judiciary supremacy is de- 
stroyed, liberty will be at an end in 
America today as it was in 1774. That 
principle of government is America’s 
cardinal contribution to the science of 
government. It distinguishes the 
American Constitution from the Rus- 
sian Constitution. Judicial supremacy 
accounts for the fact that ours is the 
oldest written constitution in the world 
today. Those constitutions in the his- 
tory of the world that did not insure 
judicial supremacy and independence 
have had an average life expectancy 
about equal to that of a dog.” 


Our Constitution was intended to in- 
sure judicial independence. If it does not 
—if there is the slightest doubt about 
its doing so—it should be changed so 
as to assure absolute judicial inde- 
pendence. 


Shooting Friend 
For Amusement 


“Those that shoot at their friends 
for amusement ought to warn them first 
that it is mere sport.” Crumbley v. 
State, 61 Ga. 582, per Beckley, J. 
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Florida Law of the Press 


Winifred L. Wentworth** 


HE AUTHOR’S characterization of 

this book in his foreword as one 
“for the working newsman and the 
general public, as well as for attorneys,” 
indicates his intention to produce what 
is basically a practice 
manual, as opposed to 
an exhaustive treatise 
on the subject. This 
he has certainly 
achieved, condensing 
in its one-hundred 
pages a panoramic 
view of statutory and 
court law, attorney 
general’s opinions, ad- 
ministrative regula- 
lations, and general discussion, under 
a total of sixteen topic headings rang- 
ing from publication of delinquent tax 
lists to the much touted right of 
privacy. 

In at least one respect Mr. Ballinger 
has done a careful and thorough job— 
for the first time there is assembled in 
compact form the numerous and con- 
fusing statutes relating to public notice 
and legal advertising in this state. 
Scattered throughout more than one 
hundred fifty chapters of the Florida 
Statutes, the provisions for newspaper 
notices appear so frequently that even 


a veteran publisher must now and then 
be met with an unfamiliar request for 
publication of notice to the public. The 
compilation and indexing of this multi- 
plicity of statutory requirements and 
forms should prove to be of much in- 
terest to members of the legal profes- 
sion and immense benefit to anyone 


WENTWORTH 


* Florida Law of the Press. By Kenneth 
Ballinger. Tallahassee: Capital Print- 
ers, 1954. Paper, $2.75; Cloth, $3.50. 

** Member of the Tallahassee Bar. Law 
clerk to Mr. Justice Sebring. 
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dealing with such matters in the course 
of his daily work. 

Equally interesting, but not so elab- 
orate, is the treatment accorded the 
law of the press generally, including 
radio and television, in the latter half 
of the book. In one-page resumes of 
defamation, libel, slander and privilege, 
these matters are dealt with in a direct 
and forthright manner, without, how- 
ever, such detailed or specific illustra- 
tions of the principles involved as 
would be likely to afford much com- 
fort to one faced with a close question 
in those fields. 


It is true, as the author points out, 
that “there is little court law in Florida 
on the boundaries of freedom of speech 
and freedom of the press.” While the 
discussion of these and related points 
is clear and understandable, there is 
infrequent reference to such decisions 
as may form the basis for statements 
in the text. The absence of legal cita- 
tions is doubtless in accord with the 
objective of practical utility of the 
book, instead of scholarly dissertation. 

The volume contains an excellent sec- 
tion on “lotteries and give-aways,” one 
on public records, and a collection of 
the statutes on false and illegal adver- 
tising. For thus enabling any interested 
person to get at the gist of the law on 
these and the other matters covered, 
easily and without delay, Mr. Ballinger 
is to be commended. 

The “Law of the Press,” as a prod- 
uct of the author’s long and active 
career in Florida law and journalism, 
serves a definite need for synthesis of 
local law in this and other fields. 
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News 
and 


NOTES 


From 
LAWYERS’ TITLE GUARANTY FUND 


Phone 3-6444 


P. O. Box 2671 


Orlando, Florida 
(Copy prepared by Elmer O. Friday, Jr., Executive Secretary) 


During May members issued guaran- 
tees to 443 Owners and 215 Mortgagees 
totaling $5,972,485.22. Aggregate con- 
tributions for the month were $13,- 
289.35, $12,777.33 Additional and 
$512.02 Initial. Expenses for the month 
were $3,339.62. Net additions to Fund 
assets were $9,949.73. 


MEMBERS ISSUING THEIR 
FIRST GUARANTEES 
Archibal M. Black, Dania 
‘Harvey Ford, Hollywood 
Paul Glasel, Hollywood 
Edward H. Hunt, Orlando 
Claude S. Jones, Belle Glade 
Schonfeld & Greenberg, Miami Beach 
Stanley H. Spieler, Miami 
Henry M. Waitzkin, Miami Beach 


FIRMS ISSUING 6 OR 

MORE GUARANTEES 
Allgood & Altman, New Port Richey, 

46 

Dayton & Dayton, Dade City, 30 
Sheppard & Woolslair, Ft. Myers, 15 
Jacob & Harvey, Lake Worth, 9 
Falk & Ames, Miami, 8 
Hunter & Paoli, Hollywood, 8 
Sutton & James, Ft. Lauderdale, 8 
VonZamft & VonZamft, Miami, 8 
Byrd & Whitley, Delray Beach, 7 
McMullen & Goza, Clearwater, 7 
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Wolfe, Wightman & Rowe, Clear- 
water, 7 

Abbott & Smith, Ft. Lauderdale, 6 

Nowlin & Adams, Delray Beach, 6 


INDIVIDUALS ISSUING 4 OR 

MORE GUARANTEES 
Edward H. Levin, Miami, 40 
Robert R. Cromwell, Riviera Beach, 

17 
J. E. Satterfield, Dunedin, 17 
Irving J. Kalback, Ft. Lauderdale, 14 
Hays Lewis, Jr., Marianna, 11 
Carl G. Gezelschap, Delray Beach, 10 
William D. Hixon, Naples, 9 
Bart E. Sullivan, Pompano Beach, 9 
Herman I. Bretan, Miami, 8 
Thomas L. Henderson, Titusville, 8 
George H. Vincent, Miami Springs, 8 
John A. Coughlin, North Miami, 7 
Earl D. Farr, Punta Gorda, 7 
James H. Walden, Dania, 7 
Charles E. Booth, Daytona Beach, 6 
Irwin L. Langbein, West Palm Beach, 
6 

Edward F. Butler, Miami Shores, 5 
Samuel Fletcher, Miami, 5 
Frank A. Pavese, Ft. Myers, 5 
Richard M. Sauls, Hollywood, 5 
Maynard Abrams, Hollywood, 4 
John A. Bell, Ft. Lauderdale, 4 
W. K. Chester, West Palm Beach, 4 
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Charles R. Morgan, Ft. Lauderdale, 4 
Stephen Spear, Ft. Lauderdale, 4 


LARGEST GUARANTEES ISSUED 
Monroe Dixon, Miami, $150,000.00 
Smathers, Thompson, Maxwell & 
Dyer, Miami, $85,000.00 

Schonfeld & Greenberg, Miami Beach, 
$70,000.00 

O. Ralph Matousek, Homestead, $67,- 
500.00 

John E. Porte, Miami Beach, $65,- 
000.00 

J. Herbert Burke, Hollywood, $60,- 
000.00 

Robert J. McDermott, Clearwater, 
$58,000.00 

John A. Coughlin, North Miami, $57,- 
000.00 

Blakeslee & Herring, 
Beach, $55,000.00 

John A. Coughlin, North Miami, $55,- 
000.00 

William D. Hixon, Naples, $53,000.00 

Carl G. Gezelschap, Delray Beach, 
$50,000.00 

Jacob & Harvey, Lake Worth, $50,- 
000.00 

Jacob & Harvey, Lake Worth, $50,- 
000.00 

Pleus, Edwards & Rush, Orlando, 
$50,000.00 


Michael Shores, Miami, $50,000.00 

Walton, Hubbard, Schroeder, Lantaff 
& Atkins, Miami, $50,000.00 

Albert E. Barrs, Ft. Lauderdale, $48,- 
000.00 


Landefeld & Kerr, Hollywood, $45,- 
000.00 


NEW MEMBERS 
Donald Frost, Miami 


PROCESSING POLICIES: 

Where the fee on any policy is other 
than the regular one (i.e., cut-off, re- 
issue, etc.) please show computations 
re each such policy, preferably on page 
3 of our copy. This would save several 
hours weekly, for us, and you will re- 
ceive much better service. 


West Palm 


When policies are issued subsequent 
to commitments, please note same in 
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the letter of transmittal or on page 3 
of our copy. If the provisions of the 
policy vary from those of the commit- 
ment please explain, briefly. 


On page 2, schedule A-3, make no 
reference to furnishings and other 
personalty, for this tends to create 
confusion... we do not insure title to 
such! 


On page 2, schedule A-1, designate 
the estate specifically and accurately 
...if an estate by the entireties, so 
state! 


The Board of Trustees has directed 
the Executive Committee of the Board 
to give immediate consideration and 
planning to the matter of abstract or 
title information... towards this they 
appropriated funds for expenditure in 
developing these plans for certain 
counties wherein lies the greatest need 
for preserving unto the lawyers this 
type of information. 


LOW RATES include gas and oil, 


Public Liability, Property Damage, 
Fire and Theft insurance and $100.00 


deductible collision protection at no 
extra cost. No hidden charges... 5 or 
6 can ride for the cost of one. Rent for 
on hour, day, week or longer. Hertz 
is world’s largest... 29 years’ expe- 
rience . . . the only system offering 
uniformly high grade service at low 
cost in over 500 
cities througheut 
the world 


RATE EXAMPLE: 
The daily rate is $4 
per 10 hours plus 8c per : 
mile including gas, oil, and insurance. 
Thus, tne total cost for a 50 mile 
trip is $8 regardless of how many 
ride. Rates lower by the week. 


HERTZ SYSTEM 


In TALLAHASSEE PHONE 


Municipal Airport 2-1 723 
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They tell me that... 


Robert L. Rowe, Jr., formerly with 
the firm of Ragland, Kurz, Layton and 
Maness, is now associated with the 
Jennings, Watts, Clarke and Hamilton 
firm in Jacksonville. 


Michael M. Isenberg has moved his 
offices from the Biscayne Building to 
1412 Ainsley Building, in Miami. 


The current issue of the ABA Co- 
ordinator commends President-Elect 
Donald Carroll for his ‘‘exceptional rec- 
ord as Chairman of the Public Rela- 
tions Committee of The Florida Bar.” 


Frederick J. Ward is now associated 
with the firm of Giles, Hedrick and 
Robinson in Orlando. 


G. Ben Fishback, Robert L. Williams, 
Walter E. Smith, Charles E. Davis and 
Julian K. Dominick have announced the 
dissolution of the partnership of Fish- 
back, Williams and Smith in Orlando, 
and the formation of a new partner- 
ship under the firm name of Fishback, 
Williams, Davis and Dominick. Walter 
E. Smith will continue the general 
practice of law in Orlando. 


Melvin A. McMullen, Cyril E. Pogue 
and Chester B. McMullen, Jr., have an- 
nounced the dissolution of their part- 
nership. Messrs. McMullen will practice 
under the firm name of McMullen and 
McMullen in Clearwater; Cyril E. 
Pogue will practice in the First Fed- 
eral Building in Clearwater. 


William J. Bosso has been appointed 
Town Attorney of Riviera Beach. 


Three of the four attorneys in the 
Military Justice Section of the Staff 
Judge Advocate at Lowry Air Force 
Base in Denver, Colorado, are members 
of The Florida Bar. The officer in 
charge of the Military Justice Section 
is Major Edward G. Helvenston, of 
Ocala; First Lieutenant James S. 
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Hocker, a University of Miami grad- 
uate from Orlando, is Assistant Staff 
Judge Advocate and Legal Assistance 
Officer; Second Lieutenant Wilson W. 
Wright, a University of Miami gradu- 
ate from Miami, is Assistant Staff 
Judge Advocate and Base Law Li- 
brarian. 


Second Lieutenant Nicholas J. De- 
Tardo, a recent University of Miami 
graduate, is now stationed in the Le- 
gal Office at Laredo Air Force Base, 
Laredo, Texas. 


Robert M. Ervin and Rivers Buford, 
Jr., have formed a partnership under 
the firm name of Ervin and Buford, 
with offices in the Midyette-Moor 
Building in Tallahassee. Ervin was 
formerly a member of the firm of Ellis, 
Ervin and Wakeman, and Buford was 
a member of the firm of Moore, Hender- 
son and Buford. 


University of Florida graduate David 
H. Levin will become an associate of 


the firm of Robinson, Roark and Hop- 
kins in Pensacola upon separation from 
the Judge Advocate General’s Depart- 
ment of the Air Force. 


William A. Swann, Jr., has announced 
the opening of his offices at 2614 West 
Cervantes Street in Pensacola. Swann, 
a graduate of FSU and the University 
of Florida, served in the army during 
the Korean conflict. 


The East Coast Estate Planning 
Council was formed recently at a meet- 
ing attended by attorneys, trust offi- 
cers, CPA’s and life insurance under- 
writers from Palm Beach, Martin, St. 
Lucie and Indian River counties. Palm 
Beach attorney Amos E. Jackson was 
elected President. 
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At the recent Conven- 
tion, Mrs. Horner C. 
Fisher and the wives 
of the Supreme Court 
judges were the break- 
fast guests of the 
Ladies Auxiliary of the 
St. Petersburg Bar As- 
sociation. Mrs. John 
Blocker was President 
of the Auziliary group. 


At a recent meeting of the Dade 
County Bar Association, Douglas B. 
Felix of Miami was presented with a 
scroll for his distinguished service as 
Chairman of The Tax Section, 1953-54. 


Horner C. Fisher, Immediate Past 
President of The Florida Bar, was one 
of four state bar presidents cited by 
the ABA for “hard-hitting support” 
and “most eloquent and persuasive 
arguments” in support of the present 
ABA membership drive. 


University of Florida graduate Wil- 
liam J. Horner is now working in the 
New York City office of the F.B.I. 


John M. Linthicum has opened of- 
fices at 605 West Lafayette Street in 
Tampa. 


E. Albert Pallot and Marwin S. Cas- 
sel have announced that Frank M. 
Marks has become a partner in their 
firm, which practices under the firm 
name of E. Albert Pallot in Miami. 


Ralph Roberts, J. Edward Allen and 
Louis T. Ransom have announced the 
formation of a partnership and the 
opening of offices under the firm name 
of Roberts, Allen and Ransom in Jack- 
sonville. 


Emory graduate Charles J. Collins, 
Jr., and Stetson graduate Frank Fer- 
nandez are now associated in the law 
offices of Donald Walker, 804 Florida 
National Bank Building in Orlando. 
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Andrew G. (Pat) Patillo, Jr., who re- 
cently served with the Air Force JAG, 
is now an associate of William V. Chap- 
pell, Jr., in Ocala. At the University 
of Florida, where he was a member of 
Florida Blue Key and Phi Delta Phi, 
Pattillo was elected to the University 
Hall of Fame. 


George Earl Brown, who recently re- 
signed as an Assistant Attorney Gen- 
eral of Florida, has announced the 
opening of his offices in the Seybold 
Building in Miami. 


The professional forum of the Vo- 
lusia County Bar Association, co-spon- 
sored by a Daytona Beach newspaper, 
continues to receive national attention. 
In the May issue of the Wisconsin Bar 
Bulletin, the idea was commended to 
local bar officers. But attorneys in 
the Daytona Beach area are not con- 
tent to rest upon their laurels. For 
over a year, the Volusia County Bar 
Association has also conducted an in- 
structional program for new attorneys. 
At monthly meetings, young attorneys 
listen to topics discussed by older and 
more experienced practitioners. Then, 
after a question and answer period, 
they select a topic of mutual interest 
for the following meeting. President 
Sidney J. Taylor recently announced 
that the discussions have proved of 
such value that they will be continued 
during the forthcoming year. 
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WE ArE equipped to give you prompt, efficient 
and economical service in printing your legal 
briefs. Our experience and know-how over two 
decades, enable us to produce a printed brief for 
you at $3.00 per printed page. Send your next brief 
to Rose—and see how easy it is to be satisfied. 


HIN PRINTING COMPANY, inc, 


ROSE BLDG. TALLAHASSEE, FLORIDA 


Build Your Law Library — 
Don’t Collect It! 


Our expert lawbook counselor is familiar with your local 
lawbook needs. Use his help to build an effective law library 
economically. Simply write to us to ask for his assistance or 
for information on any lawbook. Our major publications include: 


AMERICAN JURISPRUDENCE 

AMERICAN JURISPRUDENCE LEGAL FORMS, ANNOTATED 
AMERICAN LAW REPORTS 

AMERICAN LAW REPORTS, 2d 

PERMANENT A.L. R. DIGEST 

U.S. SUPREME CouURT REPORTS, L. ED. 

U.S. SUPREME COURT DIGEST, ANNOTATED 


The Lawyers Co-operative Publishing Co. 
Rochester 14, New York 
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Attorneys’ Fees in Probate 


The field of probate law is one in 
which almost all attorneys are engaged 
at some time or other. Also, it is in 
probate that large numbers of the pub- 
lic make their first and only contact 
with legal procedures. Many persons 
who appear there, as heir, legatee, 
creditor or witness, have never had 
prior occasion to consult attorneys or 
to be otherwise interested in a legal 
matter. The probate procedures are, 
with some _ exceptions, the same 
throughout the United States; yet the 
theories and methods of fixing com- 
pensation for attorneys’ services in 
probating estates differ radically from 
state to state and from county to county 
within most states. 


It is important that probate fees be 
determined on a fair and just basis. 
Attorneys are entitled to reasonable 
compensation but excessive fees can 
cause distrust of the legal profession. 
It is of interest, therefore, to compare, 
to the extent possible, the size of the 
probate fees in the various states and 
to examine the methods of computing 
them throughout the United States in 
order to ascertain what, if any, meas- 
uring stick is employed by the courts 
and attorneys in this country and 
whether there is a reasonable basis to 
suggest a uniform method of arriving 
at the fee to be charged. 

At the outset two general observa- 
tions may be made: 

A. In the great majority of juris- 
dictions in the country the attorney’s 
fee is determined by applying a system 
of percentages to the value of the 
estate accounted for by the fiduciary, 
but the percentages and the brackets 
to which they apply vary considerably. 
These jurisdictions also allow additional 
compensation for “extraordinary” serv- 
ices. However, there are many areas in 


Compiled by Vincent Cullinan of the 
California Bar. Re-printed by permis- 
= of the Probate Attorneys Associ- 
ation. 
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which there is no recognized standard, 
and there are a few courts in which 
the fees fluctuate on the basis of fac- 
tors which are unrelated to or which 
have, at most, a tenuous bearing on the 
amount of legal work required, as, for 
examples: the population of the area, 
whether there is a will, or whether 
there is a corporate fiduciary. 


B. There is substantial uniformity 
as to the assets to be included in the 
“estate accounted for,” the term usual- 
ly covering all assets coming into the 
hands of the executor or administrator. 
A few states do exclude real property 
which is not sold during probate; in 
others the percentage is limited to per- 
sonal property with “reasonable com- 
pensation” for any real property ad- 
ministered upon. There is also a small 
group that apply the percentage to 
joint tenancy property and to insur- 
ance proceeds in addition to the prop- 
erty coming into the hands of the 
fiduciary. 


In considering the practices and pro- 
cedures in fixing compensation, we can 
divide the states into three general 
categories as follows: (1) those five 
states in which the fees are established 
by statue, which, for convenience’ 
sake, we will refer to as the “Statutory 
States”; (2) those eight states in 
which the state bar association has 
promulgated a recommended minimum 
fee schedule, herein called “State Bar 
States”; (3) the remaining 35 states 
where there is no statewide standard, 
official or unofficial. In many of these 
35 states numerous local bar associa- 
tions have adopted minimum fee sched- 
ules for their members. 


(1) STATUTORY STATES: The 
following four states have specific 
statutes fixing the attorneys’ fees: 
California, Idaho, lowa and New Mexi- 
co. A fifth state, Arizona, by statute 
fixes the fiduciary’s fees and the courts 
uniformly allow the same fees to the 
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attorneys, so that, in practical effect, 
the attorneys’ fee in Arizona is de- 
termined by statute, and therefore that 
state is included as a “Statutory State.” 
No two of the statutes are alike in the 
percentages or the brackets to which 
the percentages apply. 

The Idaho schedule is $1,000 at 1%, 
next $4,000 at 5%, next $5,000 at 4%, 
over $10,000 at 3%. In New Mexico it 
is, 10% up to $3,000, the balance at 5%. 
Iowa awards 6% on the first $1,000, 
4% on the next $4,000, and 2% on all 
over $5,000. In Arizona it is 7% on 
the first $1,000, 5% on the next $9,000, 
and 4% on all over $10,000. The Cali- 
fornia percentages are the lowest: 7% 
on the first $1,000, 4% on the next 
$9,000, 3% on the next $10,000, 2% 
on the next $30,000 and 1% on all 
sums over $50,000. 


To illustrate the difference in com- 
pensation in these states, let us com- 
pare the results in five hypothetical 
estates of varying value:* 

It will be seen that by averaging the 
fees in the five states the result is 
virtually the same as the statutory rate 
in Idaho. This may suggest that the 
Idaho statute is the fairest of this 
group. 

The history of the California statute 
shows a slow and irregular approach 
in the matter of attorneys’ fees. The 
various changes, upwards and down- 
wards, in percentage to be applied ap- 
pear to have been made without par- 
ticular reason. In California the fees 
of executors and administrators have 
been statutory since the state was ad- 
mitted to the Union in 1850, but attor- 
neys were not put on a statutory basis 
until 1905. It is reported that, prior to 
that year, the amount allowed counsel 
was usually commensurate with the 
statutory fees of executors and ad- 
ministrators, and therefore they were 


*Estate 
Value Arizona Calif. 
40,000 1,720 1,130 
100,000 4,120 1,830 
250,000 10,120 3,300 
500,000 20,240 5,800 
1,000,000 40,480 10,830 
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put on an equal basis by statute. 

Under the first statute, enacted in 
1850, executors and administrators re- 
ceived as compensation 15% of the 
first $1,000, 10% of the next $9,000, 
and 6% of everything over $10,000. In 
1874 the percentages of fiduciaries 
were changed to a schedule identical 
with the present Arizona statute noted 
above. In 1881 another reduction oc- 
curred, and in 1905 the fees were 
further reduced for fiduciaries and at- 
torneys to 7% on the first $1,000, 4% 
on the next $9,000, 3% on the next 
$10,000, 2% on the next $30,000, 1% 
on the next $50,000, and 1% of 1% on 
all sums over $100,000. 


In 1925 the most recent change was 
made. This retained the 1905 percent- 
ages, except that it eliminated the pro- 
vision for 42 of 1% on sums over $100,- 
000 and allowed the 1% to remain on 
everything over $50,000. The net effect 
was to add 1% of 1% on the value over 
$100,000. The fees thus established 
twenty-eight years ago, and still in ef- 
fect, are less than those allowed in the 
period 1850 to 1905. The California 
probate attorney of today receives less 
than his predecessor of 100 years ago, 
in spite of the fact that more services 
are required now. During the years, of 
course, the cost of living has gone up 
tremendously. Jury verdicts (and the 
fee of the plaintiff’s attorney) have 
increased, the courts holding that, be- 
cause of the depreciation of the dollar, 
verdicts which formerly would be ruled 
excessive are now allowed to stand. 
(Couch v. P. G. & E, 80 Cal. App. (2d) 
857; Estrada v. Orwitz, 75 Cal. App. 
(2d) 54.) Wages and salaries—even 
judges’ and legislators’ salaries—have 
increased substantially. But not probate 
fees. 


To illustate the difference in the in- 
come of the probate attorney over the 


New 
Idaho Towa Mexico Average 
1,370 920 2,150 1,458 
3,170 2,120 5,150 3,278 
7,670 5,120 12,650 7,772 
15,170 10,120 25,150 15,296 
30,170 20,120 50,150 30,350 
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years in California, the following is the 
amount of the fee allowable in the years 
indicated (measuring the fees prior to 
1905 by the fiduciary commission) in 
our five hypothetical estates :* 

During the span of these years the 
statute provided, as it does now, that 
the court may award additional com- 
pensation for extraordinary services. 


(2) THE STATE BAR STATES: 
The eight states in which the State Bar 
has published a schedule of recom- 
mended minimum fees based on a per- 
centage of the estate and which the 
courts follow are: Colorado, Illinois, 
North Dakota, Oklahoma, Oregon, 
South Dakota, Utah and Wisconsin. 
The respective state bars differ sub- 
stantially as to the percentage and the 
brackets at which to apply them. In 
Colorado it is 6% up to $5,000, 5% of 
the next $20,000, and 4% on the bal- 
ance. Illinois prefers 5% on the first 
$25,000, 4% on the next $25,000, 3% 
on the next $50,000 and 24%% on all 
over $100,000. In North Dakota a flat 
3% is recommended. The Oklahoma 
schedule is 5% on $1,000, 4% on next 
$5,000, and 242% on all over $6,000. 
In Oregon it is 7% of $1,000, 4% of 
next $9,000, 3% of next $40,000, and 
2% of all over $50,000. South Dakota 
attorneys receive approximately 3% of 
the estate. In Utah the attorney re- 
ceives one and a half times the statu- 
tory executor’s fee, which results in a 
fee of one and a half per cent on all 
over $20,000 and greater percentages 
below that. Wisconsin allows 5% on 


*Estate 
Value 1850 1874 
40,000 2,850 1,720 
100,000 6,450 4,120 
250,000 15,450 10,120 
500,000 30,450 20,120 
1,000,000 60,450 40,120 


$5,000, 3% on next $30,000, and 212% 
on the balance over $35,000. 
The fees payable in these states in 
the same examples used above are:** 
As compared with the average in the 
“Statutory States,” the above average 
is a little lower in the larger estates: 


Average of 

Estate Value Fees Payable 
40,000 1,590 
100,000 3,350 
250,000 7,140 
500,000 13,266 
1,000,000 25,716 


It will be noted that the fees payable 
under North Dakota’s flat 3% rate 
approximate very closely those deter- 
mined under the graduated scale of 
the Idaho statute. 


(3) THE OTHER STATES: In at 
least 22 of those 35 states which have 
no official or unofficial schedule of 
statewide application, many local bar 
associations have issued a schedule of 
recommended minimum fees for their 
members. A study of the local bar 
schedules received discloses that there 
is a spectacular variance in fees even 
as between neighboring communities 
in some states. The big differences, 
however, are most often in the per- 
centages for the brackets under $50,- 
000, where the variance is from 2% to 
10%. There are many contrasts in the 
percentages applied between $50,000 
and $100,000. It is impossible to sum- 
marize these variances, or to estimate 
an average statewide percentage, for 
the first $100,000 of an estate in these 


1925- 

1881 1905 To date 
1,520 1,130 1,130 
2,820 1,830 1,830 
4,320 2,580 3,330 
6,820 3,830 5,830 
11,820 6,330 10,830 


** Value Colo. Til. N. Dak. Okla. Ore. S. Dak Utah Wis. 


40,000 2,400 1,850 1,200 
100,000 6,000 3,750 3,000 
250,000 10,500 7,500 7,500 


1,800 1,330 1,421 1,440 =1,275 
2,600 2,630 3,300 2,800 2,775 
6,350 5,630 8,000 5,100 6,525 


500,000 18,000 12,500 15,000 12,600 10,630 16,000 98,400 13,000 
1,000,000 33,000 22,500 30,000 25,100 20,630 32,000 16,500 26,000 
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states. However, in each state there is 
a similarity in the schedules of the local 
bar associations submitted as to the 
values over $100,000, sufficient to per- 
mit an approximation of a statewide 
average for the higher brackets. This 
approximation is made by assuming 
that the average of the local bar sched- 
ules received from a particular state is 
more or less representative of the ma- 
jority practice in the particular state 
for the brackets above $100,000. On 
this basis we can group the twenty-two 
states as follows with respect to the 
percentages applicable to values above 
$100,000: 


2% 3% 
S. C. Conn. Ala. Ind. 
Texas Ga. Kan. La. 

Fla. Mo. Mass. 
Md. Wash. Mich. 
Mont Minn. 
Ohio Neb. 
Wyo N. J. 
Pa. 
Vt. 


Although no exhaustive search was 
made, a cursory check shows some 
support for these figures in the de- 
cided cases. Thus, the Pennsylvania 
court, in Eckel’s Estate (1940), 37 
Pa. D & C 383, awarded a $7,500 fee 
in an estate of $366,000, slightly bet- 
ter than 2%; and in Hughes’ Estate 
(1938), 87 Pitts. L. J. 1, a $16,250 
fee was approved in a $541,350 estate, 
which is 3%. The Washington court 
allowed a fee of 242% in Re Litchen- 
berg (1910), 109 Pac. 48. The Mis- 
souri court, in Estate of Lutz (1914), 
162 S. W. 679, fixed $3,600 as reason- 
able in an estate of $125,000 which 
is slightly in excess of 244%. 

In other states where there were 
not enough local bar schedules avail- 
able from which to estimate a gen- 
eral average for the larger estates, 
many practitioners forwarded infor- 
mation with respect to the fees they 
would expect in the five hypothetical 
estates in their geographical area. As 
to estates below $100,000, there was 
little similarity in amounts, but on 
values above that figure the consen- 
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sus ran between 2% and 3%. In the 
New York City Metropolitan area, it 
is reported, the fees run about 5% 
up to $50,000 and 242% over that 
sum. 

Correspondents in each of the fol- 
lowing states reported that there was 
no way of estimating an attorney’s 
fee in an estate: Delaware, Maine, 
Mississippi, North Carolina, New 
Hampshire, Rhode Island, Virginia, 
West Virginia. They were unable to 
hazard an opinion as to the probable 
fee which could be expected in their 
communities or elsewhere in the state, 
regardless of any assumed value or 
character of assets. From one of these 
states an attorney wrote that in some 
communities an attorney would re- 
ceive a $2,000 fee in a $40,000 estate, 
but in others the fee would be $600. 
Some reported that the fee could be 
anywhere from 1% to 6% of the 
estate. 

Is a statewide standard desirable? 

It is only equitable that a uniform 
and proportionate compensation be 
paid for similar services in all estates. 
A statewide standard obviates the pos- 
sibility of substantial variances, from 
county to county in the states, in pro- 
bate remuneration for the same work. 
Less chance for injustice will result if 
there is a uniform standard of what 
shall be allowed for the ordinary serv- 
ices of an attorney rather than leaving 
the question to the discretion of a judge 
without any legislative guidance ex- 
cept the general limitation that the fee 
be “reasonable.” Sufficient provision 
can be made for the case that requires 
unusual services by the authority to 
award additional compensation for ex- 
traordinary services. 

In an annotation in 143 A. L. R., at 
page 719, the following appears: 

“It is obvious that the standards 
of value affecting attorneys’ charges 
vary considerably in different states, 
and even in different localities or 
cities within the same state, and that 
what would be held to be a reason- 
able fee in one state or locality might 
be deemed unreasonable elsewhere.” 
This statement is quite true, but 
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why should that be so in a country 
where people move from state to state 
and from community to community 
freely and often! Perhaps the cost of 
living is higher in some areas but, if 
so, it is not enough to justify the great 
variances in the compensation for pro- 
bate administration. 

Is the size of the estate a fair meas- 
ure of the fee? 

Although each estate presents its own 
problems, the amount of service re- 
quired is substantially the same in 
estates of comparable size. The time 
devoted to a matter is not a satisfactory 
measure of compensation because the 
slower worker would thereby enjoy the 
greater income and experience would 
be a liability. The larger estates bring 
tax problems and more responsibility 
and therefore justify a larger fee. In 
view of the great variances of opinion 
exhibited by probate judges in their 
determination of what constitutes rea- 
sonable compensation, it is unfair to 
the practitioner to subject his compen- 
sation to the whim or caprice of a 
judge. Compensation of fiduciaries is, 
in the main, geared to the size of the 
estate. The fact that in 13 states an 
attempt has been made to establish, by 
statute or state bar promulgation, a 
statewide standard based on the size 
of the estate, and that in most of the 
other 35 states local bar associations 
have adopted schedules based on the 


size of the estate, demonstrates the 
consensus among attorneys in this 
country that the size of the estate is 
a fair measure of the fee. 

What is a fair percentage schedule? 

Reasonable minds certainly will dif- 
fer as to what is a fair percentage 
schedule. Witness the fact that no two 
of the statutes and none of the eight 
state bar schedules are alike. 

There is no accurate way in which 
to compare compensation of men in 
other professions or endeavors with the 
fee for probate work, because the na- 
ture of the attorneys’ service is unique. 
For example, a real estate broker re- 
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ceives a commission of 5% on the sale 
price, so in a sale of a $40,000 piece 
of property he receives $2,000, con- 
siderably more than an attorney’s pay 
for probating a $40,000 estate. The 
broker’s margin over the attorney in- 
creases as the value gets larger. The 
weakness, however, in making any 
comparison is that the broker will have 
lost many sales before he makes the 
one and he doesn’t get paid for the 
work he did on the prospects who didn’t 
buy. Many salesmen in other lines re- 
ceive commissions on their sales at a 
rate higher than the probate fee per- 
centages, but the same objection to a 
comparison is present. 

The services performed by an execu- 
tor or administrator, although differ- 
ing considerably from those rendered 
by his attorney, are, perhaps, suffi- 
ciently related to justify the suggestion 
that the attorney’s fee should be ap- 
proximately the same as those paid to 
the fiduciary. In fact, in the Statutory 
States the compensation of each is the 
same. 

In seven of the State Bar States the 
executors’ and administrators’ fees are 
statutory, and the recommended attor- 
neys’ fees schedule is slightly higher 
than the statutory schedule for fidu- 
ciaries in five of these states, and the 
same in two of them. Further, a check 
of the statutory compensation in the 
other states where such statutes exist 
reveals that in the great majority of 
them the compensation allowed is more 
than 2% on the excess over $50,000, 
the average being almost 244%. Some 
of these, however, limit the percentage 
to the value of the personal property 
and allow “reasonable” compensation 


with respect to real property admin- 
istered upon. 

Perhaps the most reliable clue to 
what is reasonable is to ascertain, to 
the best of our ability to do so, the 


average of the attorneys’ fees custo- 
marily allowed in the several states, 
because it represents a composite of 
the thinking of the lawyers, judges and 
legislators. Obviously, it is not possible 
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to give an accurate average because it 
is not feasible to obtain usable figures 
from all sections of each state. The 
best figure we can get is by averaging 
the results based on the statutes, the 
various state bar and local bar recom- 
mendations received, and the figures 
based on custom submitted from states 
where there are few, if any, local bar 
schedules. Such an average will repre- 
sent a cross-section of the ideas of a 
large number of interested people over 
the United States. The average thus 
obtained results in the following fees 
payable in our five hypothetical estates 
(the results are quite similar to the 
average noted above for the state bar 
schedules) : 


Estate Value Fee 
40,000 1,450 
100,000 3,124 
250,000 6,774 
500,000 13,000 
1,000,000 25,200 


The percentage schedule which would 
most nearly yield these figures is: 


7% on the first $ 1,000 
5% on the next $ 4,000 
4% on the next $10,000 
3% on the next $60,000 
242% on the balance over $75,000 


It is submitted that this schedule 
would provide fair compensation for 
a probate attorney in any part of the 
United States. 
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